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From the President 

When the Supreme Court Stopped 
Economic Fascism in America 
B Y R I C H A R D M . E B E L I N G 

Seventy years ago, on May 27 , 1 9 3 5 , the U.S. 

Supreme Cour t said no to economic fascism in 

America . T h e trend toward bigger and ever-more-

intrusive government, unfortunately, was not stopped, 

but the case nonetheless was a significant event that at 

that t ime prevented the institutionalizing o f a Mussoli

ni-type corporativist system in America . 

In a unanimous decision the nine members o f the 

Supreme Cour t said there were consti-

tutional limits beyond which the feder

al government could not go in claiming 

the right to regulate the e c o n o m i c 

affairs o f the citizenry. It was a glorious 

day in Amer ican judicial history, and is 

worth remember ing. 

W h e n Franklin Rooseve l t ran for 

president in the autumn o f 1 9 3 2 he did 

so on a Democra t i c Party platform that 

many a classical liberal might have glad

ly supported and even voted for. T h e 

platform said that the federal govern

ment was far too big, taxed and spent far 

too much, and intruded in the affairs o f 

the states to too great an extent. It said government 

spending had to be cut, taxes reduced, and the federal 

budget balanced. It called for free trade and a solid gold-

backed currency. 

B u t as soon as Rooseve l t took office in March 1 9 3 3 

he instituted a series o f programs and policies that 

turned all those promises upside down. In the first four 

years o f F D R ' s N e w Deal , taxes were increased, govern

ment spending reached heights never seen before in U.S. 

history, and the federal budget bled red with deficits.The 

bureaucracy ballooned; public-works projects increas

ingly dotted the land; and the heavy hand o f govern

ment was all over industry and agriculture. T h e Uni ted 

States was taken off the gold standard, with the A m e r i 

can people compelled to turn in their gold c o m and bui

lt should be remem
bered that men o f 
courage, integrity, and 
principle can stand 
up to B i g Brother 
and resist the head
long march into 
economic tyranny. 

lion to the government for paper money under the 

threat o f confiscation and imprisonment. 

In June 1 9 3 3 Congress passed the National Industri

al R e c o v e r y Act ( N I R A ) , after which F D R created the 

National R e c o v e r y Administration ( N R A ) . Modeled on 

Mussolini's fascist economic system, it forced virtually all 

American industry, manufacturing, and retail business 

into cartels possessing the power to set prices and wages, 

and to dictate the levels o f produc

tion. Wi th in a few months over 2 0 0 

separate pr ic ing and product ion 

codes were imposed on the various 

branches o f American business. 

T h e symbol o f the N R A was a 

B lue Eagle that had lightning bolts in 

one claw and an industrial gear in 

the other. Every business in the 

country was asked to have a Blue 

Eagle sign in its w indow that 

declared, " W e D o O u r Part," mean

ing it followed the pricing and pro-

duction codes. Cit izen committees 

were formed to spy on local mer

chants and report i f they dared to sell at lower prices. 

Propaganda rallies in support o f the N R A were held 

across the country. Dur ing halftime at football games 

cheerleaders would form the shape o f the Blue Eagle. 

Government-sponsored parades featured Hol lywood 

stars supporting the N R A . At one o f these parades the 

famous singer Al Jolson was filmed being asked what he 

thought o f the N R A ; he replied, " N R A ? N R A ? W h y 

it's better than my wedding night!" Film shorts produced 

by Hol lywood in support o f the N R A were shown in 

theaters around the country; in one o f them child star 

Shirley Temple danced and sang the praises o f b ig-gov

ernment regulation o f the American economy. 

Richard Ebeling (rebeling@fce.org) is the president of FEE. 
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W h e n t h e S u p r e m e C o u r t S t o p p e d E c o n o m i c F a s c i s m in A m e r i c a 

T h e N R A codes were soon j o i n e d by similar c o n 

trols over farming with the passage o f the Agricultural 

Adjustment Ac t (AAA). Farmers were given subsidies 

and government-guaranteed price supports, with Wash

ington determining what crops could be grown and 

what livestock could be raised. Government ordered 

some crops to be plowed under and some livestock 

slaughtered, all in the name o f centrally planned farm 

production and pricing. 

M u c h o f the urban youth o f A m e r i c a were round

ed up and sent o f f to national forests for regimentat ion 

and m o c k military-style drilling as part o f the Civil ian 

Conserva t ion Corps ( C C C ) . T h e Works Progress 

Administrat ion ( W P A ) created m a k e -

work projects for thousands o f able-

bodied men , all at taxpayers' expense. 

S ince unemployed artists were " w o r k 

ers" too, they were set to work in gov

e r n m e n t buildings across the land. 

Even today, in some o f the post offices 

dating from the 1930s , one can see 

murals depict ing happy factory w o r k 

ers and farm hands in a style similar to 

those produced in Stalin's Russ ia and 

Hitler's Germany. 

This headlong march into e c o n o m i c fascism was 

brought to a halt by the Supreme Cour t . T h e catalyst 

was a legal case known as the Schechter Poultry Corp. v. 
United States. Schechter , a slaughterhouse that sold 

chickens to kosher markets in N e w York City, was 

accused o f violating the "fair compet i t ion" codes under 

the N R A . T h e case made its way up to the Supreme 

Cour t , with the nine justices laying down their unani

mous decision on May 2 7 , 1 9 3 5 . 

T h r e e hundred people packed the court that day to 

hear the decision, with prominent members o f C o n 

gress and the executive branch in the audience. T h e j u s 

tices declared that the federal g o v e r n m e n t had 

exceeded its authority under the in ters ta te-commerce 

clause o f the Const i tut ion, since the defendant pur

chased and sold all the chickens it marketed within the 

boundaries o f the State o f N e w York. Therefore , the 

federal government lacked the power to regulate the 

company's production and prices. In addition, the j u s 

tices stated that the N R A ' s power to impose codes c o n 

stituted arbitrary and discretionary control inconsistent 

Blue Eagle/NRA 

with the l imited and enumerated powers delegated by 

the Const i tut ion. 

AAA Rejected 

This was soon followed by the Supreme Court 's 

rejection o f the A A A in January 1 9 3 6 , when the 

justices insisted that the federal government lacked the 

authority to tax food processors to pay for the farmers' 

subsidies and price supports. Fur thermore, since farming 

was generally a local and state activity, the federal gov

ernment did not have the power to regulate it under the 

inters tate-commerce clause. 

Franklin Roosevel t was furious that what he called 

those "nine old m e n " should attempt to 

keep America in the "horse and buggy 

era" when this great nation needed a 

more powerful central government to 

manage economic affairs in the "modern 

age." F D R ' s response was his famous 

"court packing" scheme, in which he 

asked Congress to give him the power to 

add more justices to the Supreme Cour t 

in order to tilt the balance in favor o f the 

"enlightened" and "progressive" policies 

o f the N e w Deal. B u t this blatant power 

grab by the executive branch ended up being too much 

even for many o f the Democrats in Congress, and R o o 

sevelt failed in this attempt to assert naked presidential 

authority over another branch o f the federal government. 

Short ly after the Supreme Cour t declared both the 

N R A and A A A unconstitutional, David Lawrence, 

founder and long- t ime editor o f U.S. News and World 
Report, published a b o o k titled Nine Honest Men ( 1 9 3 6 ) . 

H e praised the justices for their devotion to the bedrock 

principles o f the Consti tut ion, and their defense o f the 

traditional Amer ican ideals o f individual liberty, private 

property, and the rule o f law—even in the face o f the 

emotional appeal o f government to "do something" 

during an e c o n o m i c crisis. 

S ince that landmark decision 7 0 years ago against the 

imposition o f e c o n o m i c fascism in America , the U.S . 

government has cont inued to grow in power over the 

Amer ican citizenry. B u t it should be remembered that 

men o f courage, integrity, and principle can stand up to 

B i g Bro the r and resist the headlong march into e c o 

nomic tyranny. (jf|) 
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Perspective 

Hurricane Katrina: 
Government versus the 

Private Sector 

I f the "American government would have responded 

like Wal-Mart has responded, we wouldn't be in this 

crisis." Louisiana's Jefferson Parish President Aaron 

Broussard, paraphrasing Sheriff Harry Lee during an inter

view on " M e e t the Press," got to the root o f all that went 

wrong in the buildup to and aftermath o f Hurricane Kat

rina last August. "It's not just Katrina that caused all these 

deaths in N e w Orleans here. Bureaucracy has committed 

murder here in the greater N e w Orleans area." 

T h e contrast between government agencies and Wal-

Mar t was underscored by the conflict between them. 

According to Broussard, before the hurricane made land

fall, " W e had Wal-Mar t deliver three trucks o f water, 

trailer trucks o f water. F E M A [the Federal Emergency 

Management Agency] turned them back. T h e y said we 

didn't need them." 

T h e contrast was further illustrated by the Washington 

Post on September 6: " O v e r the next few days [begin

ning two days after the hurricane hit], Wal-Mart's 

response to Katrina—an unrivaled $ 2 0 million in cash 

donations, 1,500 truckloads o f free merchandise, food for 

1 0 0 , 0 0 0 meals and the promise o f a j o b for every one o f 

its displaced workers—has turned the chain into an 

unexpected lifeline for much o f the Southeast. . . .Whi le 

state and federal officials have come under harsh crit i

cism for their handling o f the storm's aftermath, Wal-

Mar t is being held up as a model for logistical efficiency 

and nimble disaster planning, which have allowed it to 

quickly deliver staples such as water, fuel and toilet paper 

to thousands o f evacuees." 

T h e Post quoted the executive vice president o f the 

Brookhaven-Lincoln County [Mississippi] Chamber o f 

C o m m e r c e : " T h e y were ready before F E M A was." 

N o mystery here. Wal-Mart 's bread and butter is get

ting goods where they are needed when they are need

ed—or sooner. 

M o r e from the Post: "Four weeks ago, as the hurricane 

season approached, Wal-Mart 's emergency-preparedness divi
sion ordered 1 0 , 0 0 0 o f the bright-blue items [the Aqua-
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Tainer, seven-gallon plastic water or gasoline jug] from 

Re l i ance Products LP, a small Canadian manufacturer, to 

create a stockpile for its 3 , 5 0 0 U.S . stores. As Hurr icane 

Katrina took shape—and a full week before it touched 
ground—Wal-Mart ordered 4 0 , 0 0 0 more , giving 

Re l i ance t ime to ramp up. [Emphasis added.] 

"After the storm and subsequent fuel shortage, stores 

across the nation sold out o f gas cans. N o t Wal-Mart . It's 

selling Aqua-Tainers like hotcakes for $ 7 . 8 2 apiece. Ove r 

the past week, from Memphis to Mobi le , Ala., people 

could be seen filling the big canisters with gasoline." 

H o m e D e p o t also kept serving customers. In s torm-

damaged Brookhaven, Mississippi, H o m e D e p o t manag

er Greg N e w m a n faced 6 0 0 customers looking o f 

generators. T h e Post reported: " H e hit the phones to reel 

in truckloads o f the precious machines. T h e store itself 

came to life on generator power, and soon the cash reg

isters were ringing. B y evening, Newman's customers 

had their lights and refrigerators work ing . 'Nobody went 

h o m e without a generator that night,' he said." 

N o one can say with certainty what would have hap

pened had Katrina struck a region whose infrastructure, 

flood-control apparatus, and emergency-services estab

lishment had not been a virtual government monopoly 

for as long as anyone can remember. N o r can we know 

how much lower the death toll and hardship would have 

been had government at all levels not helped to perpetu

ate poverty through rotten schools, stultifying economic 

regulation, and more. (People with means got out.) W h a t 

we do know is that people in the government's care were 

stranded for days without food or water. And we know 

that one important thing was lacking in the political-

patronage sector as Katrina made her way through the 

Gu l f o f M e x i c o and into the Mississippi Delta: entrepre-

neurship. And it has been lacking for at least a century, 

when the local government and then the Army Corps o f 

Engineers took charge o f flood control there. 

Mos t people w h o write about these issues believe 

that flood control and flood insurance cannot be pro

vided in a self-regulating free market. Government has 

to be involved. B u t how impressed should we be that 

economists can't figure out how entrepreneurs could 

turn a profit producing badly needed services? T h e y 

once thought private lighthouses were impossible. 

Maybe i f flood services hadn't been socialized, N e w 

Orleans wouldn't have b e c o m e the great city it became. 

W h o can say? W h a t we can say is that shielding people 

from the full costs o f their decisions usually comes to 

grief. T h e marketplace is a "discovery procedure" (in 

Hayek's words), and the discoveries that would have 

been made in a free market never were made. Instead, 

people were told to trust the government. W e see where 

that got them. 
• • • 

Wal-Mart 's critics are unrelenting in portraying the 

company as a detriment to our society. B u t as J o h n 

Semmens shows, the evidence to the contrary is over

whelming. 

Majo r newspapers insist on pretending to report that 

i ncome mobil i ty has vanished from America , but their 

own articles show this is not so. David Henderson dis

cusses this puzzling phenomenon . 

Is authentic liberalism in favor o f or opposed to 

equality? It depends. R o d e r i c k Long explains. 

T h e Bil l o f Righ ts forbade unreasonable searches and 

seizures because the country's founders knew what it 

was like not to have that protection. So why is the 

Fourth Amendmen t becoming a dead letter? B e c k y 

Akers takes up the question. 

T h e latest call for government action is to combat 

the epidemic o f obesity and the death it leaves in its 

wake. O n e problem, though. T h e numbers are phony. 

Rad ley Ba lko has the details. 

C o m m u n i s m promised the ultimate safety net, but 

what did it deliver? T h e answer, as J i m Peron found, is in 

the distraught faces o f the elderly in the former Soviet 

bloc. 

O u r winning lineup o f columnists scores big again: 

R icha rd Ebel ing remembers men o f principle. Lawrence 

R e e d recounts how past presidents responded to pover

ty. R o b e r t Higgs revisits Machiavelli 's e c o n o m i c policy. 

Thomas Szasz looks for the jus t ice in taxing the rich to 

pay for psychiatric treatment. Charles Baird reports on 

developments in Australian labor law. And Patrick 

Michaels , hit one too many times with the claim that 

global warming is a threat, demurs, "I t Just Ain't S o ! " 

B o o k s reviewed in this issue examine black rednecks 

and white liberals, the hijacking o f the judicial system, 

globalization, and libertarian complacency about psychi

atric slavery. 

—Sheldon Richrnan 
srich man @fee. org 
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Global Warming Is a Threat? 
It Just Ain't So! 

B Y P A T R I C K J . M I C H A E L S 

Last D e c e m b e r N a o m i Oreskes, an associate pro

fessor o f history at U C L A , published a Washington 

Post Ou t look piece called "Undeniable Global 

Warming." She asserted that the planet is warming 

(true), that increases in greenhouse gases have something 

to do with it (true), that several scientific societies hold 

this view (true), that the remainder o f the discussion is 

quibbling about the details, and that we must "respond 

to the threats that global warming presents." 

T h e last two are more than debatable, the middle one 

is predictable, and the first two are hardly relevant to any 

policy. 

To bolster her argument, Oreskes searched the Insti

tute for Scientific Information database since 1993 using 

the keywords "global climate change." She claims that, 

based on the 9 2 8 abstracts returned, 75 percent "ei ther 

explicitly or implicitly accepted the consensus v iew" 

(which she simply defined as stating that the planet is 

warming and that greenhouse gases are a significant 

cause). 

N o t e that she only read the abstracts. Had she delved 

deeper (as Michae l C r i c h t o n discovered when he 

researched global warming) she would have found that 

the only internally consistent picture is one o f a very 

modest warming that would be hard put to present 

"threats" that we must "respond to." 

Start at the top. T h e surface temperature o f the earth 

averages about 0 .75 degrees Celsius warmer than it was 

a century ago. The re were two eras o f twent ie th-centu

ry warming, with a slight cool ing in between. T h e first 

had virtually nothing to do with human activity because 

incremental increases in atmospheric greenhouse gases, 

such as carbon dioxide, were exceedingly small. Instead, 

the sun got hotter. According to thermometr ic records 

used by the Uni t ed Nations Intergovernmental Panel on 

Climate Change ( I P C C ) , the surface warmed about 

0 . 4 ° C between 1 9 0 0 and 1 9 4 0 . For unknown reasons 

the surface then cooled about 0 .2° from 1 9 4 0 through 

the early 1970s , and has warmed about 0 .5° since then. 

The re is clearly a human component to the latter 

warming, because it is accentuated in cold, dry regions 

in the Nor thern Hemisphere, as is projected by green

house-effect theory. 

In the Nor thern Hemisphere, where we have decent 

temperature histories, central Asia (Siberia) and northern 

Nor th America should be prime places to find green

house warming. O f course, it's best to look in the driest 

season, which is obviously winter, and indeed these are 

the areas that show the greatest warming. 

All well and good. B u t what does it mean? Here's 

where Oreskes makes illogical jumps and shows surpris

ingly little critical insight for a historian. 

D o these verities inform the argument that we "must 

respond to the threats that global warming presents"? 

First, define the threat. To do that, you have to make 

some reliable estimate for future warming, and there is 

where Oreskes's argument is hoist by its own petard. 

According to James Mahoney, National Oceanic and 

Atmospheric Administration deputy secretary, taxpayers 

have already disbursed $ 2 0 billion on the climate-

science research community. M u c h o f this expense has 

been in the development o f models o f climate behavior 

under conditions o f increasing greenhouse effect. There 

are now dozens o f these models. 

O n e o f the papers that Oreskes must have come 

across is a landmark meta-analysis o f climate models by 

Gerry Meehl , published in 2 0 0 0 in the Bulletin of the 

Patrick Michaels (pntichaels@cato.org) is senior fellow in environmental studies 
at the Cato Institute and author of Meltdown: The Predictable Distortion 
of Global Warming by Scientists, Politicians, and the Media. 
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IT J U S T A I N ' T S O ! : G l o b a l W a r m i n g Is a T h r e a t ? 

American Meteorological Society.This highly cited reference 

remains the gold standard o f model analysis and is titled 

" T h e Coupled M o d e l Intercomparison Project ," or 

C M I R According to the CMIP , individually and in 

toto these models indicate one central tendency: Soon 
after warming begins it takes place at a constant rate. 

T h e models use the same increase in atmospheric 

carbon dioxide: 1 percent per year, compounded annu

ally. B u t this number is dead wrong and has been 

known to be wrong for years. According to NASA's 

climate modeler James Hansen (who started much o f 

the ballyhoo about global warming back in 1 9 8 8 ) , 

increases in the last three decades are barely a percentage 

at all, about 0 .4 percent per year. The re are other 

"greenhouse" emissions, such as methane, that have also 

increased, but they only add a small increment . T h e 

total increase is an effective change in carbon dioxide 

around 0 .6 percent per year. 

Another wonderful aspect o f our climate models that 

Oreskes does not appreciate is that their warming is also 

very linear with carbon dioxide. In other words, dou

bling the rate o f carbon-dioxide increase doubles the 

warming rate. So we have to chop the mean tendency 

given in the C M I P results (approximately 2 . 5 ° C per 

century) down 4 0 percent (to account for the fact that 

the real increases are running around 0 .6 percent instead 

o f 1 percent, and have been for decades). Tha t gives a 

100-year warming closer to 1.5°C. 

B u t why go through all this rigmarole? Just test the 

hypothesis that the warming o f the last several decades is 

indeed linear, and M a Nature has declared her hand on 

future warming, unless all that climate-modeling science cited 
by Oreskes can't even get the functional form—a straight 
line—of the warming right. 

T h e C M I P also shows the observed surface temper

atures since 1 9 7 0 (when the planet began the second 

warming phase o f the twentieth century); the record is 

from the I P C C . T h e warming couldn't be more linear! 

Any attempt to explain the warming trend as an 

upwards curve (an exponential warming) or a flattening 

curve fails to add any statistical significance. 

This is the way science works: not by counting cita

tions using crude search engines and declaring a truth, 

but by testing clearly defined hypotheses, in this case, 

linear warming. 

Flimsy Straw Person 

Indeed, Oreskes has set up a profoundly flimsy straw 

person (straw men being politically incorrect ) . W h a t 

does it matter i f the planet warms? W h a t is much more 

important is how and how much, meaning its distribu

tion through the seasons and its rate. And when one 

appreciates that the rate is small and the seasonality is 

disproportionately in the cold t ime o f the year, the 

impact is lessened even further. 

To emphasize the seriousness o f global warming, 

Oreskes then cites the "Arct ic Cl imate Impact Assess

ment," a scary document , largely produced by political 

activists, projecting an Arctic warming with a range o f 

several degrees in the next century, from 3 to 7 ° C . 

T h e same process repeats itself in the Arctic that 

shows up in global and hemispheric temperatures: the 

warmings projected by all the models in the report are 

all constant-rate changes. Ironically, this is despite the 

fact that the text goes to great lengths to say that change 

in the Arctic may be nonlinear because o f sudden 

changes i f snow disappears (it won' t ) . So, as in the case 

o f the linearity argument on global temperatures, you 

have to throw out all the science and posit something 

that is not occurr ing, or you have to accept the l ineari

ty. And, as with the global situation, the warming o f the 

Arctic in recent decades is remarkably constant. 

So again the rate was known. And are readers sur

prised that it was at the absolute low end o f the project

ed range, at 1.6°C per half-century? According to the 

I P C C , this is merely twice the rate that the Arctic 

warmed in the early twentieth century, long before 

human greenhouse emissions could have caused it. 

T h e basis for Oreskes's Post article was an opinion piece 

she wrote in Science. Many o f the paragraphs are direct lifts. 

Bu t there is a less-than-subtle change at the end. 

To the scientific audience she wrote, " T h e question 

o f what to do about climate change is also still open." 

B u t for the newspaper readers she concludes, " T h e chat

tering o f skeptics is distracting us from the real issue: 

how best to respond to the threats that global warming 

presents." 

T h e first statement was accurate, and the second, 

as we have shown, had absolutely no basis in her 

article. (f| 
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Wal-Mart Is Good for the Economy 

BY J O H N S E M M E N S 

To some, Wal -Mar t is a "corporate criminal."' 

Loni Hancock , a California legislator, asserts 

that Wal-Mart 's fortune "has been built on 

human misery." 2 A variety o f critics have accused the 

company o f engaging in questionable and exploitive 

practices on its way to becoming the largest business in 

the world. 3 (Its $ 2 5 0 billion in annual sales means that 

Wal -Mar t has more revenues than leg-

endary giants like E x x o n , General 

Motors , and I B M . ) 

To get this big, Wal -Mar t allegedly 

exploits its own employees by paying 

"poverty wages" and forcing them to 

work unpaid overtime. It also alleged

ly "squeezes" vendors, forcing them to 

lay o f f Amer ican workers and ship 

their j o b s to foreign "sweatshops." O n 

top o f this supposed e c o n o m i c 

rapacity is the charge that Wal -Mar t 

disregards the concerns o f small c o m 

munities. 4 W h i l e such charges fuel the 

passions o f competi tors w h o are los

ing customers to Wal-Mar t , unions 

that have been unsuccessful in organ

izing the company's employees, and 

ideologues w h o despise the free market, they are wi th

out merit . 

T h e nature o f compet i t ion is to produce winners and 

losers. T h o s e w h o lose can be expected to bemoan their 

fate. T h e remedy is to improve one's own competitive 

offering. T h e strategy and tactics o f the leading c o m 

petitor can be observed, analyzed, and, i f warranted, imi 

tated. Coun te rmeasures can be devised. S i n c e 

compet i t ion in the free market is continuous, today's los-

Ideologues w h o 
rant against Wal-Mart 
do not understand 
economics . In a 
market economy, 
success goes to those 
businesses that best 
and most efficiently 
serve consumer 
needs. 

ers can be tomorrow's winners. Instead o f fomenting 

political opposition to Wal-Mart , its rivals should be 

improving their own game. 

Unions in America have been granted ample privi

leges in their quest to enlist members. Under regulations 

established by the National Labor Relat ions Board, they 

can convert businesses to "union shops." A union shop 

means the union speaks and bargains 

on behal f o f all workers—even those 

w h o don't belong. Non-members may 

even be compelled to pay fees to 

the union for unwanted bargaining 

"services." T h e rules governing e lec

tions to determine whether a union 

will be instituted are slanted in 

favor o f the union's case. I f Wal-Mart 

employees decline to form unions 

they are certainly within their rights to 

do so. 

Ideologues who rant against Wal-

Mart do not understand economics. In 

a market economy, success goes to 

those businesses that best and most effi

ciently serve consumer needs. Business

es must induce customers to hand over 

money in exchange for the merchandise. Customers are 

completely free to ignore the offerings o f any business. 

Every business, Wal-Mart included, must win its cus

tomers ' patronage anew each day. 

W e all know that consumers like bargains. Getting 

something for less money is considered savvy shopping. 

Wal -Mar t has opted to ensure that its prices are as low 

John Semmens (jscmmens 
Institute in Arizona. 

cox.net) is an economist at the Laissez Faire 
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W a l - M a r t Is Good for t h e E c o n o m y 

as can be. This focus has enabled the company to prom

ise "always low prices, always." 

L o w prices benefit bo th the consumers and the over

all economy, besides being a winning strategy for Wal -

Mart . Every dollar a consumer saves on a purchase 

enables h im or her to buy other items. M o r e o f c o n 

sumers' needs and wants can be fulfilled when prices are 

lower than when prices are higher. Because a consumer's 

dollars go further at lower prices, more merchandise can 

be manufactured and sold. All the 

businesses making and selling these 

other products and services are helped. 

T h e sheer size o f Wal -Mar t attests 

to the success o f its strategy and the 

benefits to the economy. Growing into 

the largest business on the planet indi

cates that it is accurately interpreting 

consumer needs and efficiently serving 

them. This is exactly what we want 

businesses to do. This is what the free 

market encourages them to do. It is 

estimated that Wal-Mart 's impact on 

prices accounted for 12 percent o f the economy's pro

ductivity gains in the 1990s . 5 This also helped reduce the 

effect o f the Federal Reserve 's inflation o f the money 

supply. 

B u t what about the methods Wal -Mar t uses to 

achieve its goal o f low prices? W h a t about its exploita

tion o f labor? T h e free market requires that transactions 

be carried out voluntarily between the parties. N o one 

is forced to work for Wal-Mar t . T h e wages it pays must 

be adequate to secure the services o f its employees. 

W o u l d Wal -Mar t ' s employees like to be paid 

more? Sure, everyone wants higher pay. I f its employees 

could get h igher pay elsewhere, W a l - M a r t would 

lose its best workers to the businesses paying those 

higher wages. 

T h e same goes for the alleged uncompensated over

time. Wal -Mar t can't force its employees to work over

t ime without compensation. Employees are not chained 

to their stations. T h e y are free to leave and take other 

j o b s i f the pay or working conditions at Wal -Mar t are 

less than satisfactory. 

Nei ther can Wal -Mar t "squeeze" vendors, compell ing 

them to accept deals that they would prefer to refuse. O f 

From an economic 
perspective, when all 
the claims are 
dispassionately 
evaluated it looks like 
Wal-Mar t promotes 
prosperity. 

course, sellers would like to get as high a price for their 

wares as they can. Likewise, buyers would like to get as 

low a price as they can. B o t h have to settle on a price 

that is mutually agreeable. Wal -Mar t has a reputation for 

keeping its word and paying promptly. 6 This enables its 

suppliers to plan their production and provides a reliable 

cash flow to help fund operations. 

I f some o f Wal-Mart 's suppliers choose to manufac

ture their products overseas, that is because doing so 

lowers their costs. Sure, the costs may 

be lower because the wages demanded 

by foreign workers in places like 

Bangladesh are low and the work

places may be "sweatshops" compared 

to conditions in U.S . factories. B u t this 

is hardly the cruel exploitation that 

Wal-Mart 's critics describe. T h e rele

vant comparison is not to the working 

conditions Americans have b e c o m e 

accustomed to after two centuries o f 

industrial progress and wealth beyond 

the wildest dreams o f inhabitants 

o f the less-developed countries. T h e relevant compar i 

son is to the alternatives available in these less-developed 

economies . 

Companies that employ people in factories in less-

developed economies must offer a compensation pack

age sufficient to lure them from alternative occupations. 

So as bad as these "sweatshop" wages and working c o n 

ditions may appear to Americans w h o have a fabulous 

array o f lucrative employment opportunities, they are 

obviously superior to the alternatives that inhabitants o f 

less-developed economies are offered. I f the "sweatshop" 

j obs weren't superior, people wouldn't take them. 

Wal-Mart and Small Communities 

The claim that Wal -Mar t "disregards the concerns o f 

small communi t ies" is also contradicted by the evi

dence. I f Wal-Mart 's stores were not in tune with the 

concerns o f shoppers in small communit ies , the stores 

wouldn't make a profit and would eventually shut down. 

IfWal-Mart ' s stores were not in tune with the concerns 

o f j o b seekers in those communit ies , the stores wouldn't 

be able to staff their operations. T h e concerns that Wal-

Mar t rightly disregards are those o f local businesses that 
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would prefer not to have to deal with new competi t ion. 

T h e absence o f rigorous compet i t ion leads to high 

prices in many small communit ies . W h i l e this may be 

good for the profit margins o f established businesses, it is 

not necessarily a condit ion to be preferred over the ben 

efits for the majori ty o f the inhabitants o f the c o m m u 

nity that result from robust competi t ion. 

Wal -Mar t runs the largest corporate cash-giving 

foundation in Amer ica . In 2 0 0 4 Wal -Mar t donated over 

$ 1 7 0 million. M o r e than 9 0 percent o f these donations 

went to charities in the communit ies served by Wal-

Mar t stores. 7 

From an e c o n o m i c perspective, when all the claims 

are dispassionately evaluated it looks like Wal -Mar t pro

motes prosperity. T h e company is helping consumers get 

more for their money. It is providing j o b s for willing 

employees. It is stimulating its suppliers to achieve 

greater economies in manufacturing. It is encouraging 

trade wi th less-developed economies , helping the 

inhabitants o f Thi rd World nations to improve their 

standards o f living. Far from "disregarding the concerns 

o f small communit ies ," Wal -Mar t offers an appealing 

place to shop and work. 

Wal-Mar t is doing all these good things and making 

a profit o f around $9 billion a year. This is a profit mar

gin o f less than 4 percent. That's mighty efficient. To call 

Wal-Mar t a "corporate cr iminal" is slander. Wal-Mar t is 

a model o f how successful capitalism is supposed to 

work. It is a company that should be emulated, not 

reviled. (§) 

1. Liza Featherstone, "Down and Out in Discount America," The 
Nation, January 3, 2005, p. 14. 

2. Charles Burress, "Wal-Mart Foes Detail Costs to Community," 
San Francisco Chronicle, February 17, 2004, www.sfgate.com/cgi-bin/ 
a r t i c l e . c g i ? f i l e = / c h r o n i c l e / a r c h i v e / 2 0 0 4 / 0 2 / 1 7 / B A G L L 5 2 2 4 G l . 
D T L . 

3. Charles Fishman, "The Wal-Mart You Don't Know," Fast Com
pany, December 2003. 

4. Ann Woolner, "Let Me Count the Ways People Don't Love 
Wal-Mart," Bloomberg.com, February 13, 2004 , http://quote. 
bloomberg.com/apps/news?pid=1000()039&sid=aJqMefuSApSY& 
refer=columnist_woolner. 

5. Fishman. 
6. Ibid. 
7. "Total 2004 Giving Exceeds $170 Million," March, 11, 2005, 

www.walmartfoundation.org. 

How Wal-Mart Responded to Katrina 
H u r r i c a n e K a t r i n a d a m a g e d 8 9 W a l - M a r t f a c i l i t i e s in t h e s o u t h ; n i ne s u s t a i n e d 

ma jo r d a m a g e . Ten days a f te r t h e s t o r m 1 5 s tores a n d c l u b s r e m a i n e d c l o s e d . I n i 
t i a l l y , m o r e t h a n 3 4 , 0 0 0 W a l - M a r t e m p l o y e e s were d i s p l a c e d . 

W a l - M a r t m o v e d q u i c k l y to c o n t a c t e m p l o y e e s to m a k e su re t h e y were sa fe and 
i m p l e m e n t e d a po l i cy t h a t a l l o w e d any d i s p l a c e d assoc ia te to " r e p o r t for wo rk at 
any U.S. W a l - M a r t s t o r e . " E m p l o y e e s w h o s e h o m e s we re f l o o d e d or des t royed are 
e l i g i b l e fo r up t o $ 1 , 0 0 0 f r o m a spec ia l d i sas te r - re l i e f f u n d . By ear ly S e p t e m b e r 
near ly $ 4 m i l l i o n had been d i s t r i b u t e d t o m o r e t h a n 6 , 0 0 0 e m p l o y e e s . 

W a l - M a r t d i s p a t c h e d m o r e t h a n 2 , 5 0 0 t r a i l e r - l o a d s of w a t e r a n d e m e r g e n c y s u p p l i e s t o i ts f a c i l i t i e s in t h e a f f e c t e d 
a reas . D iape rs , t o o t h b r u s h e s , a n d o t h e r pe rsona l p r o d u c t s we re g i ven t o ass is t evacuees a r r i v i ng in large n u m b e r s at n u m e r 
o u s Red Cross s h e l t e r s . W a l - M a r t a lso h e l p e d evacuees w i t h e m e r g e n c y p r e s c r i p t i o n needs , a l l owed for t w o weeks of f ree 
c h e c k - c a s h i n g in s to res in t h e d i sas te r a rea , c r e a t e d an " e m e r g e n c y c o n t a c t " se rv i ce in s to res a n d o n l i n e , a c c e p t e d v o u c h 
ers f r o m va r i ous re l ie f a g e n c i e s , a n d set up a g i f t - r eg i s t r y t h a t a l l o w e d c u s t o m e r s to p u r c h a s e s p e c i f i c i t e m s fo r v i c t i m s . 

By t h e e n d of t h e f i r s t w e e k in S e p t e m b e r , W a l - M a r t had d o n a t e d t h e use of severa l v a c a n t f a c i l i t i e s t o re l ie f agenc ies 
a n d $ 1 7 m i l l i o n in cash t o e m e r g e n c y re l ie f e f f o r t s , a n d c o l l e c t e d an a d d i t i o n a l $ 4 m i l l i o n in c o n t r i b u t i o n s f r o m c u s t o m e r s 
t h r o u g h o u t t h e U n i t e d S t a t e s . W a l - M a r t a lso d o n a t e d c o m p u t e r s t o Red Cross she l t e r s , beds t o t h e H o u s t o n A s t r o d o m e , 
a n d t w o t r a i l e r s of w a t e r a n d bas ic goods t o t h e N e w Or leans p o l i c e d e p a r t m e n t . In h a r d - h i t areas of M i s s i s s i p p i , t h e c o m 
pany sen t t r u c k l o a d s of water , i ce , a n d f o o d fo r d i s t r i b u t i o n t o res i den t s . 

—Beth Hoffman 
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Income Mobility: Alive and Well 

B Y D A V I D R. H E N D E R S O N 

A s R i c h - P o o r Gap Widens in the U.S. , Class 

Mobi l i ty Stalls," blares the headline on page one 

o f the May 13 Wall Street Journal.When you see 
such a headline, wouldn't you think it means that the 

income mobil i ty o f Americans is no longer as great as it 

was? That's what we tend to think when we see the verb 

"stalls." S o m e o f us probably picture a car traveling along 

the road at a good clip and then slowing down. I f it were 

really true that the ability o f Americans to move from 

one i ncome group to another has fallen in recent years, 

that would be some cause for alarm. It would certainly 

justify a front-page article in the Wall Street Journal. 
B u t it's not true. Moreover , and here's the amazing 

thing, the Journal's very own article doesn't claim that 

i ncome mobil i ty is falling. 

You read that right. An article with a dramatic head

line about i n c o m e mobil i ty having "stalled" doesn't 

claim that i ncome mobil i ty has, in fact, fallen. In the 

third paragraph, when the article's author, David Wessel, 

finally gets to the important facts, he writes: 

As the gap between rich and poor has widened since 

1 9 7 0 , the odds that a child born in poverty will cl imb 

to weal th—or a r ich child will fall into the middle 

class—remain stuck. Despite the spread o f affirmative 

action, the expansion o f communi ty colleges and the 

other social change designed to give people o f all 

classes a shot at success, Americans are no more or 

less likely to rise above, or fall be low their parents' 

e c o n o m i c class than they were 35 years ago. 

In other words, i n c o m e mobility, according to the 

article, has not changed over the last 35 years. So it turns 

out that the Journal uses the word "stall" to mean 

"remain constant." Just imagine what the headlines 

would look like i f the newspaper's editors had the same 

news sense when writ ing about other things that didn't 

happen or that cont inued on normally. Here are a few 

examples: 

"California goes another month without earthquake" 

"War between France and U.K. nowhere on the horizon" 

" W o m e n continue to get pregnant" 

O n e has the impression that David Wessel got a few 

pieces o f data showing that i ncome mobil i ty has fallen, 

hopped on the issue to wri te a path-breaking article, did 

enough research to find that there was no story, and then 

wanted not to have wasted a few weeks o f research and 

so wrote the story anyway. That's the charitable inter

pretation. T h e other interpretation is that he wanted, in 

the worst way, to undercut the be l i e f in i ncome mobi l i 

ty that helps make this a great country and that he used 

all the sneaky language tools at his command to make 

his case. 

Wessel is not alone. O n May 15 , just two days later, 

the New York Times carried an article similar in tone: 

"Class in America : Shadowy Lines that Still Divide." A 

careful reading o f the article leads one to the conclusion 

that, i f its data are correct , i n c o m e mobil i ty is alive and 

well. According to the Times, "mobi l i ty seems to have 

stagnated." N o t e the use o f the word "stagnated." It 

means the same thing as "stalled." W h e n the article's 

authors, Janny Scot t and David Leonhardt, get to the 

David Henderson (drhend@mbay.net) is a research fellow with the Hoover 
Institution and an economics professor at the Naval Postgraduate School 
in Monterey, California. He is author of The Joy o f Freedom: An 
Economist's Odyssey and co-author of Making Great Decisions in 
Business and Life. 
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facts, they admit as much, writing: " S o m e economists 

consider the findings o f the new studies murky; it can

not be definitively shown that mobil i ty has fallen during 

the last generation, they say, only that it has not risen. 

T h e data will probably not be conclusive for years." 

Yet throughout their piece, the reporters add lines 

that undercut the message that i ncome mobili ty is 

unchanged. T h e y write, for example, "Conservatives 

tend to assert that mobil i ty remains quite high, even i f it 

has tailed of f a little." Yet they cite no evidence that 

mobil i ty has tailed off. Elsewhere they quote Amherst 

Col lege president Anthony W. M a r x as saying, " I f e c o 

nomic mobil i ty continues to shut down, not only will 

we be losing the talent and leadership we need, but we 

will face a risk o f a society o f alienation and unhappi-

ness." B u t Marx's statement assumes that e conomic 

mobil i ty has shut down. A good reporter would either 

not have bothered using this statement because it so 

contradicted the truth, or would have offset it with a 

quote or a c o m m e n t pointing out the statement's falsity. 

Scot t and Leonhardt did neither. 

Moreover , the tone o f the Times piece is that there's 

a problem here. Even while pointing out how many o f 

life's luxuries are available to the mass o f Americans now 

compared to 5 0 years ago, the authors are determined to 

find a pile o f manure in with the pony. So , for example, 

in discussing w h o gets the best school districts, the "right 

preschool program," or the best medical specialists, they 

refer to "the quiet contest among social groups that the 

affluent and educated are winning in a rout." 

T h e word "quiet" has b e c o m e one o f the most perni

cious words in modern American journalism. Repor te rs 

regularly talk about quiet conversations between people 

or quiet attempts o f various special interests to influence 

politicians. H o w do the reporters know that various con 

versations that they weren't party to were quiet? T h e y 

don't. I 'm guessing that most o f the conversations alleged 

to be quiet were actually carried on at normal volume. 

B u t by using the term "quiet," modern American j o u r 

nalists manage to connote something sinister about the 

enterprise. Similarly here, the Times reporters seem to 

want to communicate that competi t ion for good schools 

and good doctors is sinister. 

M o r e important than the motives o f reporters at the 

Wall Street Journal and the New York Times, though, are 

the facts about income mobility. And the facts, both 

those the reporters cited and those they didn't, show that 

i ncome mobili ty is doing fine in the Uni ted States. 

Consider data thatWessel cites from a study o f wages 

for American men born between 1 9 6 3 and 1 9 6 8 . T h e 

study, by Bhashkar Mazunder, an economist at the Fed

eral Reserve B a n k o f Chicago, shows that for men 

whose fathers were in the bo t tom 25 percent o f earners, 

3 2 percent were in the top ha l f For men whose fathers 

were in the top 25 percent, 3 4 percent were in the bo t 

tom half. Mazunder also found that 14 percent o f men 

whose fathers were in the bo t tom 10 percent o f the 

wage scale made it to the top 3 0 percent, and 17 percent 

o f men whose fathers were in the top 10 percent 

dropped down to the bo t tom 3 0 percent. Wessel made 

sure to put the word "on ly" in front o f these percent

ages, presumably to persuade the reader that this is not 

much mobility, but it seems like pretty high mobili ty to 

me. 

Work Counts 

A lso interesting is what factors cause some people to 

be at the top o f the statistical distribution o f 

income. N o t surprisingly, work is one such factor. T h e 

Times piece quotes a study which found that in 1 9 7 3 the 

highest-paid tenth o f the country worked fewer hours 

than the bo t tom tenth.Today, according to that study, the 

highest-paid tenth works more hours. Imagine that: 

working more hours and getting more income that way. 

W h o ' d have thunk it? 

Although the Times doesn't cite the specific study 

that reached this conclusion about work hours, the one 

they have in mind is probably that o f M I T economist 

Dora Costa. She found that in 1991 workers whose total 

earnings put them in the bo t tom tenth o f the wage dis

tribution worked an average o f 7.5 hours a day, c o m 

pared to 8.5 hours for workers whose earnings put them 

in the top tenth. What 's the point? Simply this. It's usu

ally not difficult to sign up for j obs in which you can 

work more hours, and so part o f the low income o f low-

income workers is due to the fact that many o f them 

choose to work fewer hours. So even i f there were 

decreased mobili ty from one income group to another, 

some o f this would reflect choices on the part o f low-

income workers not to work harder. Such choices are 
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I n c o m e M o b i l i t y : A l i v e a n d W e l l 

Washing machine 58.2 71.7 71.3 
Clothes dryer 35.6 50.2 44.5 
Dishwasher 13.6 19.6 18.8 
Refrigerator 95.8 97.9 83.3 
Freezer 29.2 28.6 32.2 
Stove 95.2 97.7 87.0 
Microwave 12.5 60.0 <1.0 
Color television 70.3 92.5 43.3 
VCR 3.4 59.7 zero 
Personal computer 2.9 7.4 zero 
Telephone 71.0 76.7 93.0 
Air conditioner 42.5 49.6 31.8 
One or more cars 64.1 71.8 79.5 

Source: W. Michael Cox and Richard Aim, Myths of Rich and Poor, Basic Books, 1999, p. 15 

not necessarily bad choices: more power to them i f they 

want to enjoy their leisure. B u t then any slowing o f 

movement from a lower - income group to a higher-

income group would not necessarily be a sign o f 

increased rigidity or increased difficulty o f moving up. 

In a Wall Street Journal op-ed ("For the R e c o r d , " May 
18 , 2 0 0 5 ) , Alan Reynolds , an economist with the Cato 

Institute, points out a related finding about the c o n n e c 

tion be tween work and income that economists w h o 

study the issue have noted for at least the last quarter 

century: one o f the main reasons some households have 

more i ncome than others is that the h igher - income 

households have, on average, more people working than 

the lower - income households. H e notes that in 2 0 0 3 , 

median i ncome for households with two full-time 

workers was $ 8 5 , 5 1 7 , compared to only $ 1 5 , 6 6 1 for 

households in which nobody worked. Reynolds cites a 

1 9 8 0 study by Alan Blinder, a Pr ince ton economist and 

former adviser to President Cl inton. Bl inder found that 

the highest - income fifth o f families worked 3 0 percent 

o f total weeks worked in the economy, whereas the low

est - income fifth worked only 7.5 percent o f total weeks 

worked. Yet, given the average incomes o f the various 

quintiles at the time, on an income-per -week-worked 

basis, the ratio o f i n c o m e o f the highest fifth to the low

est fifth was only two to one. 

B u t more important, life isn't a race, unless you insist 

on making it one. Let's say someone starts out in the 

lowest fifth and never makes it beyond the second- low

est fifth or out o f the lowest fifth. So what? Tha t doesn't 

imply slow progress. All it means is that that person is 

not progressing in real i ncome as fast as many others are 

progressing. B u t the person is progressing quickly. W h y ? 

L o o k at what that person has compared to his or her 

counterparts only a decade or so earlier. In their book , 

Myths of Rich and Poor, Michae l C o x , an economist with 

the Federal Rese rve B a n k o f Dallas, and journalist 

R icha rd Aim compare poor households in 1 9 9 4 with 

their counterparts in 1 9 8 4 and with all households in 

1 9 7 1 . (See the table.) 

N o t i c e that for all items except freezers, poor house

holds had more o f them in 1 9 9 4 than in 1 9 8 4 , and often, 

as in the case o f V C R s , clothes dryers, and color televi

sions, substantially more. W h y did freezers decline slight

ly? M y guess is that it's because refrigerators improved, 

so people didn't need a freezer as much. Not ice , also, that 

for many items, including washing machines, clothes 

dryers, dishwashers, refrigerators, stoves, microwaves, 

color T V s , V C R s , computers, and air conditioners, the 

poor in 1 9 9 4 were doing better than the average o f all 

households in 1 9 7 1 , just one generation earlier. N o w 

that's progress. 
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You might point out that you would expect the poor 

to do better when you consider how much the infla

tion-adjusted prices o f many o f these items have fallen. 

B u t that's exactly my point. E c o n o m i c progress occurs 

when people figure out how to do more with less. T h e 

fact that the real prices o f many o f these goods have fall

en and the quality has increased means that even poor 

people are doing much better than they were. That's 

irrelevant only to those w h o see life as a race, the kind 

w h o believe, in the words o f the bumper sticker, " H e 

w h o dies with the most toys wins." 

T h e improvement in people's standard o f living, no 

matter which quintile they're in, is even more dramatic 

over longer periods. T h i n k about some o f the things we 

take for granted today. Consider three. W h e n I was a 

teenager in the mid-sixties, one glamorous item that was 

pure science fiction was the phone that cartoon charac

ter D i c k Tracy wore on his wrist. Now, with cell phones, 

we have close to that same thing—the limit is probably 

not technology but, rather, lack o f demand. And as any

one knows w h o has walked an Amer ican street in the 

last three years, cell phones are not the exclusive preserve 

o f the rich. A large percent o f people o f all i ncome cat

egories owns cell phones. 

Maybe cell phones don't matter that much to you. 

B u t surely food must. O n e o f the items that was almost 

a luxury at mid-century was eggs. In today's dollars, a 

dozen eggs in 1 9 5 0 sold for $ 2 . 9 2 . Nowadays, you can 

buy a dozen eggs for under a dollar, a greater than 6 6 -

percent drop in price. And it's not jus t the price o f eggs; 

prices o f food generally have fallen. 

Health Care 

Finally, consider health care. M y father had polio in 

1 9 4 3 . M y sister had it in 1 9 5 2 , and in that same year, 

3 , 1 4 5 Americans died o f polio. B u t because o f a doctor 

named Jonas Salk and a drug company named Parke 

Davis that wanted to make money, a vaccine for polio 

was invented and marketed in April 1 9 5 5 . B y 1993 the 

number o f cases o f po l io—not deaths, but cases—was 

down to three. And not just polio, but also typhoid fever, 

small pox, tuberculosis, and many other diseases have 

either disappeared or occur with far less frequency than 

they did even 5 0 years ago. 

T h e incidence o f these horrible diseases declined not 

because the Uni ted Nations or some other government 

body decreed that people had a right to be free from 

such horrors. Instead, the improvement in health 

occurred because thousands o f strangers who didn't care 

directly about you wanted to make money off your 

sickness, not by making you sicker, but by making you 

better. 

W h i c h brings us back to income mobility. O n e rea

son people want income mobili ty is that they can't stand 

inequality in income. So, in their view, i f there is to be 

inequality, it had better not last long. B u t that ignores an 

important function o f income inequality: it gives people 

an incentive to serve others. I f income inequality were 

eliminated so that everyone made the same amount o f 

money, why would someone bother working on the 

Alaska pipeline in the dead o f winter so that you can 

heat your house when it's 20 -be low outside? W h y 

would doctors work long hours to make people better? 

W h y would music composers keep coming up with 

new music that enhances your life? Why, in short, would 

people take chances, work hard, work in unpleasant sit

uations, and persist in their visions? It's not just that you 

would go without Bil l Gates and a few thousand people 

like him. You would also go without the few million 

people, only a handful o f w h o m you know, who are out 

improving things in marginal ways that, added together, 

make a huge difference in your life, allowing you to live 

in a way that even kings 3 0 0 years ago would not have 

believed. 

T h e whole focus on income inequality is mistaken. 

T h e vast majority o f Americans are doing as well as they 

are because a few million or so are making a lot o f 

money figuring out how to create new products and 

new ways to increase our productivity. Show me an 

economy with equal incomes and I'll show you an 

economy that's in the toilet. Many pundits and analysts 

sift through the data to find inequalities in income, 

which isn't hard to do. T h e n they sometimes suggest a 

new government program or tax that reduces human 

freedom and prosperity. Instead, they should recognize 

the many ways that governments hold people down—in 

the Uni ted States and elsewhere—and figure out how to 

end those oppressive measures. T h e n virtually all o f us 

would be freer and wealthier. What 's not to like about 

that? ® 
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Ideas and Consequences 

Presidents and Poverty 
B Y L A W R E N C E W . R E E D 

Conventional wisdom holds that fighting pover

ty has only lately been a concern o f Amer ican 

presidents, and that before Franklin Rooseve l t 

it was hardly a concern at all. This stubborn error 

persists. 

An unrepentant welfare statist would probably survey 

the men w h o held the highest office in the land during 

the nineteenth century and dismiss them as heartless and 

uncaring. Even during the severe depressions o f the 

1830s and the 1890s , Presidents Mart in Van Buren and 

Grover Cleveland never proposed that Washington 

extend its reach to the broad-based relief o f private dis

tress, and they opposed even the smallest suggestions in 

that direction. 

Welfare statists make a crucial error, however, when 

they imply that it was left to presidents o f a more 

enlightened twentieth century to finally care enough to 

help the poor. T h e fact is, presidents o f the 1800s did 

mount a war on poverty—the most comprehensive and 

effective ever mounted by any central government in 

world history. It just didn't have a g immicky name like 

"the Great Society." T h o s e early c h i e f executives might 

well have said their antipoverty program was, in a word, 

liberty. It meant self-reliance, work, and entrepreneur-

ship; civil society; a strong and free economy; and gov

ernment confined to its constitutional role as protector 

o f that liberty. 

And what a poverty program liberty proved to be! 

Even with a horrendous civil war and half a dozen 

e c o n o m i c downturns, Amer ica progressed from near-

universal poverty at the start o f the century to within 

reach o f the world's highest per capita i ncome by the 

end. Poverty didn't disappear by 1 9 0 0 , but what was left 

o f it stood out like a sore thumb because it was rapidly 

becoming the except ion. 

Consider T h o m a s Jefferson. In his First Inaugural 

Address in 1801 he concisely described "a wise and fru

gal government, which shall restrain men from injuring 

one another, shall leave them otherwise free to regulate 

their own pursuits o f industry and improvement, and 

shall not take from the mouth o f labor the bread it has 

earned. This is the sum o f good government." 

James Madison, a key figure in the construction o f 

the Consti tut ion, agreed. H e vetoed bills for so-called 

"internal improvements" at federal expense, and in a 

speech in the House o f Representatives before he 

became president, Madison declared, "Char i ty is no part 

o f the legislative duty o f the government." 

O u r Founders knew that a government that has no 

strict boundaries, that robs Peter to pay Paul, that 

confuses rights with wants will yield financial ruin 

at best and political tyranny at worst. Jefferson, Mad i 

son, and almost all o f the succeeding 2 0 presidents o f 

the nineteenth century were constrained by this view 

o f the federal government, and most o f them were 

happy to comply with it. T h e y knew that i f liberty were 

not preserved, poverty would be the least o f our trou

bles. 

Andrew Jackson, our seventh president, reminded 

Congress frequently in Jeffersonian terms what the 

federal role was. In his Fourth Annual Message on 

D e c e m b e r 4 , 1 8 3 2 , he wrote: "Limi ted to a general 

superintending power to maintain peace at h o m e and 

abroad, and to prescribe laws on a few subjects o f gen

eral interest not calculated to restrict human liberty, but 

to enforce human rights, this government will find its 

strength and its glory in the faithful discharge o f these 

plain and simple duties." 

Meanwhi le , the poor o f virtually every other nation 

on the planet were poor because o f what governments 

were doing to them, often in the name o f doing some

thing for t hem—tax ing and regulating t h e m into 
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penury; seizing their property and businesses; squander

ing their resources on official luxury, mindless warfare, 

and wasteful boondoggles; foisting state monopolies on 

them; persecuting them for their faith; and torturing and 

killing them because they held views different from 

those o f the powers that be. W h a t Amer ica was all about 

was government not doing such things to people—and 

that one fact, all by itself, would have been a powerfully 

effective antipoverty program. 

Americans o f all colors pulled them

selves out o f poverty in the nineteenth 

century wi th a generous measure o f 

wealth creation through invention and 

enterpr ise . A n d as they created n e w 

wealth, they generously gave much o f it, 

along with their t ime and attention, to 

their neighbors and communit ies . W h e n 

the French social commenta to r Alexis de 

Tocquev i l l e visited a young, bustl ing 

Amer ica as Jackson presided in the W h i t e 

House in the 1830s , he cited the vibrancy 

o f this "civil socie ty" as one o f this coun

try's greatest assets. 

Indeed, civil society in the nineteenth century pro

duced the most remarkable flowering o f private charita

ble assistance ever seen. It was the era that saw the 

founding and flourishing o f many o f our most notable 

and lasting private associations—from the Salvation 

Army (established in Amer ica in 1880) to the Amer ican 

R e d Cross (founded by Clara Bar ton in 1 8 8 1 ) . 

Grover Cleveland 
All o f which leads m e to a few words about a presi

dent w h o happens to be among my personal favorites, 

Grover Cleveland—our 22nd and 24 th president, the 

only one to serve two terms that were not consecutive, 

the humble son o f a Presbyterian minister. 

In The American Leadership Tradition: Moral Vision from 

Grover Cleveland 

Washington to Clinton, Marvin Olasky noted that as 

mayor o f Buffalo, N e w York, in the early 1880s , "C leve 

land's willingness to resist demands for government 

handouts made his name known throughout N e w York 

State," catapulting h im to the governorship in 1882 and 

then the presidency in 1 8 8 4 . In vetoing a bill in 1887 

that would have appropriated a mere $ 1 0 , 0 0 0 in aid for 

drought-stricken Texas farmers, Cleveland wrote, " I can 

find no warrant for such an appropriation 

in the Constitution; and I do not believe 

that the power and duty o f the General 

Government ought to be extended to the 

relief o f individual suffering which is in 

no manner properly related to the public 

service or benefit. . . . [TJhough the people 
support the Government, the Government 
should not support the people" (emphasis 
mine) . 

Cleveland went on to point out that 

" the friendliness and charity o f our 

fellow countrymen can always be relied 

on to relieve their fellow citizens in mis

fortune." Americans went on to prove 

him right. Those Texas farmers eventually received more 

than ten times in private aid what the bill the president 

vetoed would have provided. 

In March an international commission on Africa 

called on wealthy countries like the Uni ted States to 

double their government "aid" to Africa. Many o f the 

governments o f Europe are in full support. As I pre

pared this lecture I asked myself, " W h a t would Amer i 

can presidents o f the nineteenth century have to say 

about that?" I can imagine Cleveland, Van Buren, J a c k 

son, Madison, or Jefferson reacting in disbelief at the 

very suggestion. Grover might say, "Aid to Africans? W e 

don't even do aid to Americans." And he would have a 

century o f unprecedented progress against poverty to 

point to as his example. @ 
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Liberty: T h e Other Equality 

B Y R O D E R I C K T . L O N G 

E quality is an ideal upheld by a number o f ideolo

gies, but nowadays it is seldom associated with 

libertarianism or classical liberalism. Indeed, bo th 

libertarians and their critics typically think o f equality as 

an ideal in tension with the ideal o f liberty as libertarians 

understand it. 

B u t what is meant by "equality"? 

S o m e thinkers draw a distinction between formal 

equality and substantive equality, where formal equality 

means something like mere equality before the law—the 

same laws applying equally to everyone—while substan

tive equality requires abolishing, or at least greatly reduc

ing, differences in wealth, opportunity, or influence. 

T h e latter sort o f equali ty—we might also call it 

s o c i o e c o n o m i c equali ty—is obviously incompat ib le 

with libertarianism, at least i f such equality is sought 

through coercive legislation. 1 Legislation aiming at 

soc ioeconomic equality is rejected by libertarians as an 

unwarranted and socialistic interference with the prop

erty rights o f individuals. 

Equality before the law, by contrast, is generally 

embraced by libertarians. B u t by itself there is nothing 

especially libertarian about it. Anatole France once 

wryly remarked that the law in its majestic equality for

bids the r ich as well as the poor to sleep under bridges, 

a line often invoked by soc ioeconomic egalitarians 

scornful o f merely formal equality. B u t libertarians have 

equal reason to find such formal equality inadequate. As 

economis t Murray R o t h b a r d noted: " [ T ] h e just ice o f 

equality of treatment depends first o f all on the justice of the 
treatment itself. Suppose, for example, that Jones , with his 

retinue, proposes to enslave a group o f people. Are we to 

maintain that jus t ice ' requires that each be enslaved 

equally? And suppose that someone has the good fortune 

to escape. Are we to condemn h im for evading the 

equality o f jus t ice meted out to his fellows?" 2 

I f nei ther substantive soc ioeconomic equality nor 

formal equality before the law captures what libertarians 

think matters in politics, it's tempting to conclude that 

equality is not a central libertarian value at all. 

Yet earlier thinkers in the libertarian tradition placed 

far more emphasis on equality. T h o m a s Jefferson in the 

Declarat ion o f Independence famously wrote that "all 

men are created equal"; in the original draft he went still 

further, wri t ing that 'from that equal creation they derive 
rights inherent & inalienable," thereby making equality 

the basis and foundation o f our rights. 3 W h a t sort o f 

equality is Jefferson talking about? 

It is generally recognized that J o h n Locke's Second 

Treatise of Government stands foremost among those " e l e 

mentary books o f public r ight" on which Jefferson 

relied in writ ing the Declarat ion; and Jefferson's not ion 

o f equality is indeed derived directly from Locke's . 

Locke defines a "state . . . o f equality" as one "wherein 

all the power and jurisdict ion is reciprocal, no one hav

ing more than another, there being nothing more evi

dent than that creatures o f the same species and rank, 

promiscuously bo rn to all the same advantages o f nature, 

and the use o f the same faculties, should also be equal 

one amongst another, wi thout subordination or subjec

tion . . . ." 4 

In short, by the equality o f men Locke and Jefferson 

meant not that all m e n are or ought to be equal in mate

rial advantages, but that all men (today it would be all 

persons, regardless o f gender) are equal in authority. To 
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subject an unconsenting person to one's own will is to 

treat that person as one's subordinate—illegitimately so, 

i f we are all naturally equal. H e n c e any interference with 

another person's liberty violates the Lockean concept ion 

o f equality: " [B]e ing all equal and independent, no one 

ought to harm another in his life, health, liberty or pos

sessions. . . . And, being furnished with like faculties, 

sharing all in one communi ty o f nature, there cannot be 

supposed any such subordination among us that may 

authorise us to destroy one another, as i f we were made 

for one another's uses, as the inferior ranks o f creatures 

are for ours." 5 

N o wonder, then, that Jefferson should find it natural 

to maintain, a century later, that human 

equality is the foundation o f our rights 

against one another. 

Locke in turn was simply developing the 

ideas o f an earlier group o f English radicals 

with the decidedly egalitarian name Lev

ellers. These Levellers, whose leaders includ

ed J o h n Lilburne, Wil l iam Walwyn, and 

R i c h a r d Over ton , emerged during the 

English Civil War o f the 1640s as the first 

mass libertarian movement . "Levellers" was 

not actually their preferred name for t hem

selves; indeed, they penned tracts with titles 

like A Manifestation from [Those] Commonly (Though 
Unjustly) Styled Levellers and The Levellers (Falsely So-
called) Vindicated. T h e i r discomfort wi th the name 

s temmed from the fear that they might be interpreted as 

demanding the forcible abolition o f inequalities in 

wealth, a goal they expressly repudiated: " W e profess 

therefore that we never had it in our thoughts to level 

men's estates, it being the utmost o f our aim that the 

commonweal th be reduced to such a pass that every 

man may with as much security as may be enjoy his pro

priety [i.e., his own property]." 6 

Yet the name "Level ler" suited them nonetheless, for 

while they did not seek soc ioeconomic equality, they 

were passionately devoted to equality in authority. 

Over ton , for example, maintained that "by natural birth 

all m e n are equally and alike born to like propriety, l ib

erty and freedom," so that "bellows-menders, b r o o m -

men, cobblers, tinkers, or chimney-sweepers" are "all 

equally freeborn" with " the greatest peers in the land." 

John Locke 

Hence , Over ton inferred, " N o man has power over my 

rights and liberties, and I over no man's," and every man 

is "a king, priest and prophet in his own natural circuit 

and compass, w h e r e o f no second may partake but by 

deputation, commission, and free consent from him 

whose natural right and freedom it is." 7 

This form o f equality goes well beyond mere equal

ity before the law. I f the rulers o f a state require that 

everyone worship Shiva, then in some sense they are 

treating all the citizens equally (assuming they also wor

ship Shiva themselves); but they are nevertheless not 

respecting equality in authority, because they are arro

gating to themselves, and denying to others, the author

ity to decide whe the r Shiva will be 

worshipped. R a t h e r than merely requiring 

the equal application o f the laws, equality in 

the libertarian sense places restrictions on 

the content o f those laws as well, ruling out 

forcible subordination o f any kind. This 

point o f view is entirely consistent with the 

legitimate defensive use o f force; such force 

restores equality in authority rather than 

violating it. B u t any initiatory use o f force 

involves treating other people as though 

they were "made for one another's uses," 

and so is forbidden as an affront to human 

equality. Those w h o see only two forms that equality 

can take—substantive s o c i o e c o n o m i c equality and 

formal equality before the law—have neglected the pos

sibility o f libertarian equality, which is substantive but not 

socioeconomic. 

Libertarian Equality 

W h a t are the political implications o f this third kind 

o f equality? T h e upshot o f libertarian equality, equality 

in authority, is that government can possess no rights that its 
subjects lack—unless they freely surrender such rights by 

"deputation, commission, and free consent." Since I have 

no right over anyone else's person or property, I cannot 

delegate to government a right over anyone else's person 

or property. As nineteenth-century French economist 

Frederic Bastiat eloquently stated: 

I f every person has the right to defend—even by 

force—his person, his liberty, and his property, then it 
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follows that a group o f m e n have the right to organ

ize and support a c o m m o n force to protect these 

rights constantly. Thus the principle o f collective 

right—its reason for existing, its lawfulness—is based 

on individual right. And the c o m m o n force that pro

tects this collective right cannot logically have any 

other purpose or any other mission than that for 

which it acts as a substitute. Thus , since an individual 

cannot lawfully use force against the person, liberty, or 

property o f another individual, then the c o m m o n 

force—for the same reason—cannot lawfully be used 

to destroy the person, liberty, or property o f individ

uals or groups. 8 

W h i l e libertarians disagree with one 

another as to how much, i f any, o f one's nat

ural liberty it is proper or needful to sur

render to government, all libertarians agree 

in seeking to minimize the inequalities in 

authority existing between the average per

son on the one hand and the functionaries 

and privileged beneficiaries o f the state on 

the other. 

Ne i the r s o c i o e c o n o m i c equality nor 

equality before the law measures up to the 

radicalism o f libertarian equality, because 

neither soc ioeconomic equality nor equality before the 

law goes so far as to call into question the existing power 

structure. B o t h forms o f equality call on the rulers to 

ensure that equality ( o f the favored form) prevails among 

the ruled, while assuming all along an inequality in 

authority be tween rulers and ruled. ( T h e fact that the 

ruled are eligible for elective office does not erase this 

inequality, since those w h o make it into the ranks o f the 

rulers must necessarily be a small minor i ty o f the popu

lace.) As philosopher Antony Flew writes, under a sys

tem o f governmental regulation "what the various 

ruling elites determine to be fitting . . . may or may not 

turn out to be equality be tween all those w h o are so 

dependent. B u t as be tween those w h o give and those 

w h o receive the commands . . . there can o f course be 

no equality at all." 9 

Libertarian equality, by contrast, involves not merely 

equality before those w h o administer the law, but equali

ty with them. Government must be restrained within the 

Thomas Jefferson 

moral bounds applicable to private citizens. I f I may not 

take your property without your consent, neither may 

the state. 

H e n c e it is libertarianism, not statist socialism, that 

deserves the title radical egalitarianism. Liberty is the truest 

form o f equality. 1 0 @ 
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Undoing the Fourth Amendment 

B Y B E C K Y A K E R S 

Carlos Gonzalez, 2 1 , o f Weston, Florida, stands 

spread-eagled while an officer pats h im down. 

W h e n the officer bends to frisk his legs, Carlos 

lowers his arms without asking permission. T h e officer 

snarls, "Hey, we're not even close to being finished. W h a t 

are you trying to hide?" W h i l e a crowd watches, Carlos 

is ordered to disrobe. H e hands over his shoes and belt 

and empties his pockets as the search continues in m o r 

tifying detail. 1  

Is Carlos a convic ted cr iminal 

en te r ing prison, or is he mere ly 

among the 10—15 percent o f A m e r i 

can citizens w h o m the Transportation 

Securi ty Administration ( T S A ) hauls 

aside for "additional screening" at the 

nation's airports? Two million passen

gers weekly are pawed as i f they were 

felons, though their only cr ime is 

catching a flight. And while even sus

pected murderers are not supposed to 

be searched wi thout warrants, law-

abiding passengers such as Carlos abandon this freedom 

when they enter an airport as surely as Dante's sinners 

abandon hope when they enter hell. 

T h e Fourth Amendmen t is so clearly writ ten that 

even T S A bureaucrats and Supreme Cour t justices 

should be able to comprehend it: " T h e right o f the p e o 

ple to be secure in their persons, houses, papers, and 

effects, against unreasonable searches and seizures, shall 

not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the 

persons or things to be seized." H o w is it, then, that no 

warrant is ever produced nor any probable cause cited 

Writs o f assistance 
professed to be search 
warrants, but they 
specified neither the 
person and place to 
be searched nor the 
i tem to be found. 

before passengers are manhandled and bags rummaged? 

T h e answer leads us down a rabbit-hole o f court 

decisions to the Wonderland o f postconstitutional Amer 

ica. Ironically, despite its high-tech wands and X- ray 

machines, its sophistication and jargon, Wonderland's 

tactics have been copped from a long-dead Brit ish king. 

N o r have the evils that result from those tactics abated 

over the years. 

Eighteenth-century British citizens, 

whether in England or the colonies, 

were almost alone among the world's 

peoples in boasting that their homes 

were their castles, inviolate even from 

their government . Sir Wi l l iam Pitt 

described this liberty in November 

1 7 8 3 while addressing the House o f 

C o m m o n s : " T h e poorest man may, in 

his cottage, bid defiance to all the 

forces o f the Crown. It may be frail, its 

r o o f may shake; the wind may blow 

through it; the storm may enter; the 

rain may enter; but the King o f England may not enter; 

all his force dares not cross the threshold o f the ruined 

tenement." 

Folks lived in peace, their homes and persons sacro

sanct. N o officer disturbed them unless he had good 

cause—good enough that he was willing to swear to 

i t—to suspect foul play. Even then, he might not search 

indiscriminately. H e had to specify the place he wanted 

to search and the object he hoped to find. "Fishing" was 

not allowed. 

Becky Akers (Libertatem@aol.com) writes often about the American 
revolutionary period. 
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As the French and Indian War waned in the early 

1760s , so did this halcyon interlude. England's treasury 

had been depleted by the war, and it lusted after the cus

toms revenues being lost to smugglers. Because so many 

items were either prohibited outright or prohibitively 

taxed, smuggling flourished on both sides o f the Atlantic. 

K i n g G e o r g e I I I , however , concen t ra t ed on the 

colonists' criminality. H o w dare they patronize French 

and D u t c h merchants! T h e law required them to buy 

their sugar and furniture, clothing and molasses from the 

king's friends, regardless o f high prices 

or poor service. Worse, Americans 

were also dodging the punitive duties 

on foreign goods by sneaking them 

past the understaffed customs office. 

T h e first thing George did was b e e f 

up his customs depar tment wi th 

"swarms o f officers, to harass our p e o 

ple and eat out their substance." T h e n , 

because that would drive smugglers to 

increasingly ingenious ploys while the 

swarms wasted t ime obtaining war

rants, the king resurrected an institu

tion from earlier Bri t ish history called 

"writs o f assistance." 

T h e te rm alone sent shivers over 

any colonist w h o bought or sold 

smuggled goods—activi t ies perhaps 

as c o m m o n in e igh teen th -cen tu ry 

Amer ica as purchasing plane tickets is today. Wri t s o f 

assistance professed to be search warrants, but they spec

ified neither the person and place to be searched nor the 

i tem to be found. T h e i r generality turned long-standing 

premises o f Bri t ish law upside down. Wr i t s assumed that 

everybody was a criminal, that he could be searched at 

any t ime for anything. A r m e d with a writ , an officer 

could ransack any h o m e or shop, any place at all, in an 

open-ended hunt for contraband. As M e r c y Otis Warren 

put it, writs permit ted officers to "enter the dwelling o f 

the most respectable inhabitant on the smallest suspicion 

o f a concea lment o f contraband goods, and to insult, 

search, or seize, with impunity." 2 

Wri t s so enraged Bostonians that they hired—or 

tried to hire: he refused payment—Mercy 's brother, 

James , to rebut them before the Superior Cour t o f Mass-

James Otis 

achusetts in February 1 7 6 1 . Otis introduced his case by 

thundering: " I will to my dying day oppose, with all the 

powers and faculties G o d has given me, all such instru

ments o f slavery on the one hand and villainy on the 

other as this W r i t o f Assistance is. It appears to m e the 

worst instrument o f arbitrary power, the most destruc

tive o f English liberty and the fundamental principles o f 

law, that ever was found in an English law-book." 3 

I f the power to tax is the power to destroy, then the 

power to search is the power to degrade. Tha t may 

explain why government cherishes 

this authority as much as free people 

despise it. Few things short o f tor

ture keep men more servile than 

knowing they may, at their ruler's 

whim, be prodded, poked, stripped, 

and humiliated. 

However, i f we grant that one o f 

government's few legitimate pursuits 

is to apprehend and try thieves, mur

derers, and other genuine criminals, 

we must allow it to search for evi

dence o f the cr ime. Theoretically, 

warrants balance the state's need to 

search with the citizen's right to pri

vacy. T h e y severely limit govern

mental power over the suspected 

individual—who, at this point has 

not been convicted o f any c r ime—by 

specifying the particulars o f what can be searched as well 

as the items sought. Obviously, the more items the state 

declares illegal, the more essential to freedom these l im

itations b e c o m e : allowing government to search indis

criminately means it will find and punish the possessors 

o f drugs, guns, or any o f the million and one other 

things it bans. 

Otis listed the malignancies that multiply when spe

cific warrants are abandoned in favor o f general search

es, malignancies threatening us today. First were the 

numbers o f people w h o could procure a writ . N o longer 

were a few, specially deputized officers permit ted to 

search. Rather , "Every one with this wri t may be a 

tyrant; i f this commission be legal, a tyrant in a legal 

manner, also, may control, imprison, or murder any one 

within the realm." 
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Screeners with Criminal Backgrounds 

Otis could have been speaking o f the T S A . T h e 

agency employs about 4 5 , 0 0 0 screeners, some 

with criminal backgrounds. 4 It also boasts about how 

quickly it hired these people; 5 no wonder the screeners 

weren't screened. Nevertheless, they wield enormous 

power over the passengers w h o fall into their hands. 

O n e bragged to mag ic i an /comed ian Penn Ji l let te , 

" O n c e you cross that line, I can do whatever I want." 6 

Another confiscated a passenger's cigarette lighter after 

exclaiming that he'd always wanted one like it. T h e pas

senger reported h im to a supervisor but received no sat

isfaction, so he threatened to contact T S A authorities. 

T h e supervisor replied, " G o ahead and complain, there 

is nothing you can do to us."7 

" In the next place," Otis observed, 

general searches are "perpetual; there is 

no return. A man is accountable to no 

person for his doings. Every man may 

reign secure in his petty tyranny, and 

spread terror and desolation around 

him." W h e n an officer is not looking 

for a specific i tem in a specific place, 

his search never ends. For all practica

ble purposes, he can search the entire 

population, and then, i f his busybody tendencies still 

i tch, begin over again. 

T h e scope and universality o f airport searches c o n 

firm this. O n e court noted in 1 9 8 9 that "[ i]n the 15 

years the [airport searching] program has been in effect, 

more than 9.5 billion persons have been screened, and 

over 10 billion pieces o f luggage have been inspected" 

(Nat'l Treasury Employees Union v. Von Raab). 
" In the third place," Otis continued, "a person with 

this wri t . . . may enter all houses, shops, etc., at will, and 

c o m m a n d all to assist him." H e added, "Bare suspicion 

without oath is sufficient." Wri t s exempted the officer 

from swearing to an impartial third party that he had 

"probable cause" to bel ieve—not merely suspect—that a 

person had commit ted a c r ime .This obliterated any l im

its on w h o could be searched because an officer could 

claim to suspect everyone. It also destroyed the balance 

o f power, so hallowed in Anglo-Amer ican jur ispru

dence, be tween branches o f government. Judges tradi-

I f the power to tax is 
the power to destroy, 
then the power to 
search is the power to 
degrade. 

tionally stood between citizens and the state, protecting 

them from overly zealous or personally vindictive offi

cers. Having to seek judicial permission for a search 

meant that an officer offended at the pub one evening 

could not suddenly appear on a man's doorstep and 

demand to search his home. H e must first persuade a 

judge to issue a warrant. Wri t s o f assistance sacked this 

safeguard. T h e same person w h o had authorized the 

search conducted it. There was no recourse to the jud i 

ciary, no objective third party deciding whether a pro

posed search was necessary. Instead, personal pique and 

prejudice determined w h o was searched as well as how 

thoroughly. 

T h e T S A searches all passengers and their baggage. 

Wi thou t any grounds, without even a specific suspicion 

o f a specific passenger, screeners search 

the flying population at large. T h e fact 

that passengers are going about their 

business peacefully, that they have 

done nothing to warrant suspicion, 

much less a search, means nothing. 

Fur the rmore , no j u d g e interposes 

between the citizen and the state. T h e 

searches are both sanctioned and con 

ducted by the executive branch o f the 

federal government. And because screeners enjoy enor

mous leeway in their jobs , they can take revenge on any

one w h o defies, disobeys, or displeases them. 

"Fourthly," Otis wrote, "by this wri t not only 

deputies, etc., but even their menial servants, are allowed 

to lord it over us." Tha t rendered citizens "the servants 

o f servants, the most despicable o f God's creation." 

Tucked away on the TSA's website are three explo

sive words that encourage screeners "to lord it over us." 

O n a page titled "Civi l Sanction Guidelines for Individ

uals" is a list o f eight "Aggravating factors" that, when 

commit ted by passengers, may result in the TSA's 

"imposing civil penalties up to $ 1 0 , 0 0 0 per violation. . . ." 8 

N u m b e r 8 is "Attitude o f violator." 

Passengers waiting in long lines to be groped had bet

ter smile, obey screeners' orders without question, and be 

deferential. Even so, a screener may find a passenger's 

"attitude" troubling, particularly i f the screener is tired 

and hungry, or dislikes the passenger's ethnicity or choice 

o f T-shirt, or considers himself the poor man's ven-
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geance on anyone wearing a R o l e x and designer clothes. 

T h e TSA's antics might also sour a passenger's "atti

tude," especially given the "factors" that can provoke a 

fine. These include "number o f weapons" and "type o f 

weapon" found on passengers at checkpoints . 9 Tha t 

sounds reasonable, i f unconstitutional: everyone knows 

not to bring guns or grenades to an airport. However, 

the TSA's definition o f "weapon" is amazingly broad, so 

broad it encompasses emery boards and Zippo lighters. 

This turns many passengers into "cr iminals" w h o are 

liable to f ines—or worse. 

Add to this that at the checkpoint , mid-search, 

screeners can suddenly declare anything— barrettes, belt 

buckles, bracelets—a weapon. T h e TSA' s website lists 

"Permit ted and Prohibited Items," but it warns that 

" T h e prohibited and permit ted items chart is not intend
ed to be all-inclusive and is updated [that is, changed, usu

ally wi thout any fanfare or announcement! as necessary. 

To ensure everyone's security, the screener may deter

mine that an item not on the prohibited items chart is prohib
ited. In addition, the screener may also determine that an 
item on the permitted chart is dangerous and therefore may 
not be brought through the security checkpoint ." 1 0 

T h e wise passenger will betray no displeasure at these 

arbitrary decisions, even i f the "weapon" stolen from 

him is a fountain pen inheri ted from his father or a dia

mond- topped stickpin. As he is ordered about, insulted, 

mauled, and prodded by screeners, as they confiscate his 

nail clippers or steal his money 1 1 or jewelry, 1 2 the wise 

passenger merely smiles and thanks them. Otherwise, he 

may incur a $ 1 0 , 0 0 0 fine. 

Cigarette lighters were banned from commercia l air

craft in February. B u t many plastic lighters can slip past 

the TSA's metal detectors. Nevertheless, the wise passen

ger w h o forgot to leave his lighter at h o m e will resist the 

urge to keep it quietly in his pocket: "artful concea l 

m e n t " is N o . 1 on the list o f "factors." Should the wise 

but forgetful passenger make it through the metal de tec

tor only to be pulled aside for a random pat-down, he 

again risks a fine. " O u r intent is jus t to make sure that 

people w h o are a threat are dealt with accordingly. T h e , 

' O h , I forgot I had it ' doesn't work with us anymore," 

explained Lauren Stover, speaking on beha l f o f t h e T S A , 

when a passenger not only lost the contraband in his 

carry-on bag but was fined $ 2 5 0 for the pleasure. 1 3 (For 

U n d o i n g t h e F o u r t h A m e n d m e n t 

his part, the passenger protested, " I don't feel as though 

I had intent that would really go hand in hand with a 

fine." Bu t , as with so many legal niceties, " in tent" no 

longer matters when dealing with the T S A . ) 

T h e T S A prizes its power over Amer ican passengers 

every bit as much as the Bri t ish government prized its 

power over colonial consumers, so Otis was probably 

not surprised when the court ruled against him. W h a t 

did surprise h im was an ambush by some o f the customs 

commissioners his suit had threatened. T h e y j u m p e d 

him one night and beat h im so severely he was left for 

dead. " [ T ] h e wounds did not prove mortal, [but] the 

consequences were tenfold worse than death," his sister 

reported. Otis's mind "was destroyed, reason was shaken 

from its throne, genius obscured, and the great man in 

ruins lived several years for his friends to weep over . . . ." 1 4 

End of an Era—Almost 

Meanwhile, arbitrary and warrantless searches c o n 

tinued, until, 15 years later, they sparked a revolu

tion. (Even modern courts admit this. General searches 

"more than any one single factor gave rise to Amer ican 

independence," Just ice Felix Frankfurter noted in a dis

senting opinion in Harris v. United States, ( 1 9 4 7 ) . " John 

Adams surely is a competent witness on the causes o f the 

Amer ican Revolu t ion . And he it was w h o said o f Ot is ' 

argument against search by the police . . . 'Amer ican 

independence was then and there born. ' " ) Later, when 

the Bi l l o f R igh t s was added to the Consti tut ion, A m e r 

icans whose homes and papers had been ransacked, w h o 

had been humiliated and insulted by the Crown's 

"menial servants," made sure they never would be again. 

T h e Fourth Amendment—and , as Frankfurter also 

noted, similar provisions in all 48 state consti tut ions— 

guaranteed Americans ' freedom from general searches. 

Ove r the next hundred years the government occa 

sionally assailed this liberty. It began its assault in earnest, 

however, during the twentieth century. " M o r a l " c ru

saders against gambling, drinking, and drugs hated the 

Fourth for thwarting their attempts to make their neigh

bors as virtuous as themselves. Politicians drafted laws 

circumventing the Fourth, while sympathetic judges 

ruled in favor o f the state's power to search. T h e i r deci

sions mimic the chi ldhood game o f "Telephone," in 

which one judge mistakes a te rm or concept when ren-
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dering his decision, and the next judge not only repeats 

but adds to the error. T h e judicial reasoning that allowed 

the government to eavesdrop on gamblers and launch 

" n o - k n o c k " raids on drug dealers now permits passen

gers to be pawed. 

Several preposterous presuppositions underlie this 

reasoning. First, the government always assumes its 

"interest," which it sometimes cloaks as "society's inter

est," outweighs the individual's. Whatever the govern

ment determines its interest to be—purging the land o f 

poker and pot, extort ing taxes, controlling airports and 

passengers—trumps any individual's right to privacy, 

property, or even life. 

Second , the government has an "interest" in "safe avi

ation." H o w it procured this interest is anyone's guess. 

Unl ike the natural rights to life, liberty, and justly 

acquired property, which "their Creator" has "endowed" 

on "all men," government's "interests" seem to have 

materialized, appropriately enough, out o f thin air. Flight 

paths, airports, and runways are goods like any others 

that would be privately owned but for the government's 

usurping that ownership. T h a t usurpation is a c r ime and 

an outrage, but it confers on the state neither an "inter

est" in searching passengers nor the right to do so. 

T h e government 's third presumption is that flying is 

a "cho ice . " Judges are apparently seldom faced with 

driving a couple o f cranky kids cross-country in a car 

whose odometer has turned over 1 5 0 , 0 0 0 miles. Also, by 

"choos ing" to fly, passengers give their consent to what

ever the government wreaks on them meanwhile. This 

doctr ine apparently applies to any action the govern

ment wishes to take, including strip searches, groping, 

and theft. 

Finally, there are no inalienable rights and no absolute 

truths. R igh t s depend on what "socie ty" considers "rea

sonable," "average," or "normal ," and they change with 

society's whims. T h e Bi l l o f Righ ts is void unless your 

neighbors are in a generous m o o d that day. 

These presuppositions permit ted the Feds to "pro

tec t" aviation after a couple o f hijackings in the 1960s 

and early '70s (dignified as an "observable national and 

international hijacking crisis" in one dec is ion) .Then, in 

1 9 7 4 , government made the scary leap from apprehend

ing criminals after they had commit ted a cr ime to pre

venting them from commit t ing it in the first place. T h e 

courts declared (in United States v. Moreno) that "the 
hijacker must be discovered when he is least dangerous 

to others and when he least expects confrontation with 

the police. . . . In practical terms, this means while he is 

still on the ground and before he has taken any overt 

action." In practical terms, it also meant that any passen

ger could be a hijacker. All passengers and their luggage, 

therefore, must be searched. 

Previous Wounds 

The Fourth Amendment might have reared its pesky 

head here had it not already sustained some serious 

wounds. In Silverman v. United States (1961) the Supreme 
Cour t announced that the Founders intended the 

Fourth to secure a man's right to "retreat into his own 

home and there be free from unreasonable governmen

tal intrusion." However true that statement was, subse

quent decisions emphasized that only in his home might 

a man be free from governmental intrusion; he aban

doned such an expectation once he stepped outside. 

F rom this sprang much slicing and dicing o f freedom, 

including the bizarre notion that neither automobiles 

nor public areas such as airports afford the same level o f 

privacy and freedom from the government as homes, so 

cops may search the former with far more impunity 

than they do the latter. 

O n e o f the most seminal cases in modern thinking 

regarding the Fourth is Katz v. United States ( 1 9 6 7 ) . 
Charles Katz was a bookmaker w h o used a public phone 

boo th to conduct his illegal business. T h e F B I attached 

microphones to the boo th and eavesdropped. Katz 

argued that this constituted an unreasonable search. 

T h e Cour t agreed but nonetheless dealt the Fourth 

some fatal blows. First, the court announced that the 

"Fourth Amendment protects people, not places. W h a t a 

person knowingly exposes to the public, even in his own 

h o m e or office, is not a subject o f Fourth Amendment 

protection." H o w the justices determined that "places" 

are beyond the Amendment 's scope when it clearly 

mentions "houses" remains a mystery. Also troubling is 

the Court 's conflating "publ ic" with "government." A 

citizen may eagerly expose to the public what he would 

be loath to reveal to government, given the latter's pro

clivities for violence and retribution. A person might 

display a gun collection over his mantel; folks invited 
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into his h o m e would certainly see it, and it might even 

be visible to neighbors through the front window. B u t 

neither visitors nor neighbors are likely to incarcerate 

the owner for possessing firearms, as is the government . 

W h a t is knowingly exposed to the public, then, most 

definitely needs the Fourth's protect ion in case govern

ment also stumbles across it. 

Second, the C o u r t decided that eavesdropping on 

Katz was indeed a search, regardless o f "the presence or 

absence o f a physical intrusion." T h e phrase was merely 

descriptive in this decision and therefore innocuous, but 

other judges in other cases pounced on it, took it out o f 

context , and twisted it. Some t ime later, Jonathan Lewis 

Mil ler reports, freedom from "trespass" was redefined as 

"freedom from unwarranted invasion 

o f one's right to privacy." 1 1 Trespassing 

is an objective act: someone either 

impinges on property that does not 

belong to h im while installing wire

taps or he does not. B u t an "unwar

ranted invasion o f one's r ight to 

privacy"? O n e judge's "unwarranted 

invasion" is another judge's " W h y 

would anyone object to this?" Worse, 

the Fourth no longer applied unilater

ally and absolutely. Instead, require

ments must now be met before the 

A m e n d m e n t k icked in: no t only 

should the individual have an expectat ion o f privacy, but 

that expectat ion also must be one which "society is pre

pared to recognize as ' reasonable ' " (Justice Harlan c o n 

curring in Katz). Thus i f most people do not objec t to 

being searched at airports, i f they consider it necessary 

for their safety, the Fourth Amendmen t no longer 

applies. 

N o r are specific suspicions o f specific passengers 

required for a search. " W h e n the risk is the jeopardy to 

hundreds o f human lives and millions o f dollars o f prop

erty inherent in the pirating or blowing up o f a large air

plane, that danger a lone meets the test o f 

reasonableness." Additionally, the "passenger has been 

given advance not ice o f his liability to such a search so 

that he can avoid it by choosing not to travel by air. . . . " 

(United States v. Bell, U .S . 2nd Circuit Cour t o f Appeals, 
1 9 7 2 ) . In other words, because the government searches 

Withou t any 
grounds, without 
even a specific 
suspicion o f a specific 
passenger, screeners 
search the flying 
population at large. 

everyone at airports, and everyone expects to be 

searched at airports, the government may search us at 

airports. 

Nei ther the innocence o f the vast majority o f pas

sengers nor the effectiveness o f the search matter. " N o r 

would we think . . . that the validity o f the Government 's 

airport screening program necessarily turns on whether 

significant numbers o f putative air pirates are actually 

discovered by the searches . . . . B y far the overwhelming 

majority o f those persons w h o have been searched . . . 

have proved entirely innocent . . ." (Von Raab).The gov

ernment wins either way, whether it discovers hijackers 

or not. 

T h e courts have also decreed that no reasonable per

son wil l ob j ec t to forfeiting the 

Fourth. " [ T ] h e danger [o f skyjacking] 

is so overwhelming, and the invasion o f 

privacy so minimal, that the warrant 

requirement is excused by exigent 

national circumstances" (U S. v. Epper
son, 4 th Circuit , 1 9 7 2 ) . Airport search

ing "is not a resented intrusion on 

privacy, but, instead, a we lcome reas

surance o f safety." Indeed, a warrant 

would only "frustrate the governmen

tal purpose behind the search" (United 
States v. Davis, 9th Circuit , 1 9 7 3 , quot
ing Camara v. Mun. Court, U .S . Sup. Ct . , 

1 9 6 6 ) . Finally, they get it right: frustrating the govern

ment's invasion o f the individual's privacy and property 

was precisely the reason for the Fourth Amendment . 

Freedom versus Security 

H 
rity. Apparently, nothing is sacred—the Fourth A m e n d 

ment , personal modesty and dignity, airports free o f 

horrific lines, lower ticket prices—so long as the gov

ernment promises to keep us safe. 

And most passengers believe those promises. W h e n 

the TSA's Office o f Strategic Management and Analysis 

commissioned a survey o f passengers at 2 5 airports, it 

asked, " H o w confident are you in TSA's ability to keep 

air travel secure?" Eighty- two percent answered "fairly 

confident or very confident." 1 6 

owever, in the modern contest between freedom 

and security, Americans increasingly choose secu-
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B u t a mon th after this survey was released, two 

reports from the government itself demolished this 

touching faith in bureaucracy. B o t h the Government 

Accountabi l i ty Office and the Homeland Securi ty 

Depar tment concluded that aviation is no safer now 

than it was before the birth o f the T S A . In tests c o n 

ducted by undercover inspectors, screeners still miss the 

same 2 0 percent o f weapons that they did prior to 

9 / 1 1 . 1 7 

" W e need to step back and look at the billions o f 

dollars we spent on the system, which doesn't provide 

much more protect ion than we had before 9 / 1 1 , " said 

R e p . J o h n L. M i c a o f Flor ida, the cha i rman 

o f the House aviation subcommit tee as well as an author 

o f the legislation that created the T S A . 1 8 

B u t the agency cannot secure a loan, let alone the 

entire system o f Amer ican aviation. That's because the 

T S A has never been an honest response by the airlines 

to terrorist threats against their property and customers. 

Ra ther , it resulted from political pandering to a popula

tion panicked by 9 / 1 1 . 

T h e former chairman o f the Homeland Securi ty 

C o m m i t t e e admit ted as much . "After 9 / 1 1 , " said 

Chris topher C o x o f California, "we had to show how 

c o m m i t t e d we were by spending hugely greater 

amounts o f money than ever before, as rapidly as possi

ble." 1 9 W h e t h e r that money bought safety for American 

passengers was beside the point. Instead, the expendi

tures made government seem involved and caring, 

which bought vastly more power for politicians. 

T h e T S A has b e c o m e such an embarrassment with its 

incompetence , larceny, arbitrary policies, and "hugely 

greater" budgets that it will likely be abolished. 2 0 Tha t 

doesn't mean passengers will recover their Fourth 

Amendmen t rights, especially because general searches 

are turning up treasures beyond nail files: drugs and 

other contraband are putting more Americans behind 

bars 2 1 and yielding more money in fines.22 Rather , the 

feds will shift the TSA's "duties" to other bureaucracies. 

As the government continues to criminalize behavior, 

and to ban the accouterments o f that behavior, airport 

searches will b e c o m e increasingly valuable for discover

ing "criminals." Americans w h o might object to being 

frisked on the street, w h o would insist on a warrant 

before allowing a cop to toss their home, actually want 

government agents to search them at airports. After all, 

that's what keeps them safe. 

Imagine their shock when they realize their protec

tors have b e c o m e their wardens. W 
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The Therapeutic State — 

Taxing for Therapy 

B Y T H O M A S S Z A S Z 

The Marxian credo, " F r o m each according to his 

abilities, to each according to his needs," is the 

moral foundation o f the progressive tax policies 

o f modern "capitalist" societies. T h e psychiatric credo, 

" F r o m each producer according to his income, to each 

psychiatric parasite according to his cunning," amplifies 

that creed and garbs it in the mantle o f therapy. 

In Amer ican medicine and the media, psychiatric lies 

and hypocrisy have replaced professional integrity and 

journalist ic skepticism. Menta l illnesses are like medical 

illnesses, but mental patients are not treated like medical 

patients. Psychiatrists treat patients with drugs, yet don't 

examine, or even look at, their bodies. Menta l illnesses 

are brain diseases—"chemical imbalances in the brain," 

according to current psychiatric doctr ine—but there is 

no test to determine whose brain is chemically imbal-

anced; nor are these allegedly brain-diseased patients 

treated by neurologists or infectious-disease specialists, as 

are patients suffering from stroke or neurosyphilis. 

Diabetes, cancer, and atherosclerosis are major disease 

categories. N o Amer ican suffering from these diseases is 

excused from crimes or imprisoned by his doctor for 

rejecting his treatment, nor are special taxes imposed on 

wealthy Americans to pay for treating these diseases. T h e 

only diseases for which Americans are excused from 

crimes and imprisoned—and now taxed as well—are 

mental diseases. 

O n e o f the ballot initiatives before the voters o f Ca l 

ifornia last November was Proposit ion 6 3 , which read: 

"Should a 1% tax on taxable personal i ncome above $1 

mill ion to fund expanded health services for mentally ill 

children, adults, seniors be established?" T h e initiative 

passed with 5 4 . 5 percent o f the vote, creating a new 

Menta l Health Services Act . A wri ter for a mental -

health weekly comments : " In a field hungry for its fill o f 

resources, the passage o f Proposition 63 stands as a 

gleaming cornucopia . T h e quip is that planeloads o f 

mental health professionals, researchers and administra

tors will be flocking to the state in the coming year in a 

kind o f mental health 'gold rush.' " 

According to Harvard mental-health expert Kara 

Zivin Bambauer , Proposition 63 was supported by 

"police, teachers, representatives o f labor unions, and 

nurses—trusted groups that embody core values o f 

many members o f society and w h o make excellent 

advocates." H o w will funds be allocated? O n the basis o f 

"a county's proport ion o f mental disorders in house

holds with incomes less than 2 0 0 percent o f the federal 

poverty level." It will be fun to watch the compet i t ion 

among county mental-health administrators for the 

largest number o f qualifying households. 

As Samuel Johnson famously remarked, "Hel l is 

paved with good intentions." Even more to the point, 

the distinguished development economis t Peter Bauer 

defined foreign aid, ironically but accurately, as " the 

transfer o f money from poor people in r ich countries to 

r ich people in poor countries." W h y ? Because money 

allocated for foreign aid goes to r ich rulers who, instead 

o f helping poor people, oppress them. M o n e y generated 

by Proposit ion 63 will go to mental-health professionals 

who, instead o f helping people, deprive them o f liberty, 

stigmatize them as crazy, and poison them with psy

choactive drugs—as the "standard o f care" in psychiatry 

mandates. 

Even the mainstream media—mouthpieces o f the 

Amer ican Psychiatric Association and its lobbying arm, 

the National Alliance for the Mental ly 111—acknowledge 

that the upshot o f psychiatric miracle drugs, deinstitu

tionalization, and the much- tou ted Decade o f the Bra in 

is the creation o f old snake pits with new names on the 

doors. Last May P B S televised one o f its "Front l ine" 
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reports, titled " T h e N e w Asylums." T h e program, 

according to the reviewer in the New York Times, 
showed that " 5 0 0 , 0 0 0 mentally ill patients, who in earlier 

decades would have been treated in hospitals, are now 

mistreated in prisons. . . . T h e show never feels like the 

problem is being solved . . . .Just by venturing into these 

Stygian cellblocks . . . the bedlam is all too faithfully and 

nauseatingly depicted." T h e program failed to show that 

more mental-health professionals than ever are making 

more money than ever managing more psychiatric pris

ons, torturing more inmates with coerced "medicat ions" 

and punitively prolonged periods o f incarceration. 

W h e r e do the denominated beneficiaries o f Califor

nia's new largess stand on the Menta l Health Services 

Act? T h e New York Times, Time magazine, and C N N do 
not report their op in ions .They report only the opinions 

o f celebrity mental patients—like B r o o k e Shields, M i k e 

Wallace, and Wil l iam S ty ron—who shill for the psychi

atric Gulag, protected from its ravages by their money 

and influence. Poor persons stigmatized as insane have 

no access to the mainline media. Thanks to the Internet, 

however, we can now learn what many o f them think o f 

their psychiatric saviors and their "services." Calling 

themselves "psychiatric survivors," many former inmates 

regard themselves as psychiatric victims, not psychiatric 

patients: they demonstrate against psychiatrists at their 

professional meetings, hold an Annual Bastille Day 

Demons t ra t ion /Ce lebra t ion on July 14 , and are "fast to 

call attention to the coercive and oppressive nature o f 

organized psychiatry." T h e i r platform states: " W e speak 

for ourselves.We seek an end to forced t rea tment . . . .We 

demand an end to destructive psychiatric labeling." T h e 

flyer distributed by the Menta l Patients Liberation 

Alliance for its 25 th Annual Bastille Day event stated: 

"Help!! Break the Si lence About Psychiatric Oppres

sion. Stop Forced S h o c k Treatment." 

Media Indifference 

The mainstream broadcast and print journalists are 

oddly incurious about the opinion o f large num

bers o f "consumers o f psychiatric services," in scores o f 

countries, denouncing the mental-health profession's 

most characteristic feature—its power to coerce. W e may 

attribute this to the media's economic dependence on 

advertising revenue from pharmaceutical companies man

ufacturing drugs given to millions o f persons worldwide 

and its generally liberal-statist bias. It is more difficult to 

explain the resolute lack o f interest most libertarian pub

lications display toward our society's premier institution o f 

state-sanctioned fraud and force—psychiatry. 

California's Proposition 63 will provide an estimated 

$1 bill ion per annum for supporting and arming agents 

o f the state to "ca re" for mental patients in ways the 

patients regard as persecution and punishment. N o r is 

that the end o f the troubling implications o f Proposi

tion 63 and the growing popularity, especially on the 

Left Coast, o f replacing the Consti tut ion and state and 

federal legislatures with people voting on ad hoc 

proposi t ions.The view that mental illness is so serious a 

social problem that it justifies imposing a special surtax 

on the r ich opens a Pandora's B o x o f rationalizations for 

special taxation. I venture to guess that at least 5 4 . 5 per

cent o f Americans, and probably many more, regard 

drug abuse, racism, sexism, ageism, and atheism as m e n 

tal illnesses and social problems. W h y not ask them to 

pass propositions surtaxing the r ich—and then the less 

and less r i ch—to rid the nation o f all these "diseases" as 

well, and help turn Amer ica into a mentally healthy 

nation? 

Anyone w h o believes for a m o m e n t that all that 

money will improve the "mental health" o f Californians 

should, as Sam Goldwyn memorably put it, have his 

head examined. T h e history o f psychiatry is a story o f 

increasing public funds creating increasing numbers o f 

mentally ill patients, more and more o f w h o m remain 

officially "underserved," while more and more reject the 

sadistic practices politicians and psychiatrists call " m e n 

tal health services." California's 2 0 0 5 Menta l Health Ser 

vices Act surpasses the wildest dreams o f communist 

economic and political planners: the rulers call coercion 

a "medical service" and provide ever more to people 

w h o exhibit a "medical" need for it. (#) 
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Does Obesity Justify B ig Government? 

BY R A D L E Y B A L K O 

Last January media outlets reported that cancer had 

overtaken heart disease as the number -one killer 

in the Un i t ed States. Sounds scary, no? 

Fear not . As is usually the case, beyond the scary 

headline, deep into the copy, came the real story. Both 

diseases are in steady decline. Cance r rates and deaths 

from cancer have fallen every year since the early 1990s . 

T h e thing is, incidence and mortality rates o f heart dis

ease and stroke have fallen even more over the same per i 

od (25 percent since 1 9 9 0 ) . So while 

it's true that cancer has "overtaken" 

heart disease, that's really not the story. 

T h e story is that bo th are in decline, 

heart disease remarkably so. 

Late last February, another health 

story hit the wires: Americans are l iv

ing longer than ever before. Life 

expectancy is up across the board, 

among bo th genders and all e thnici 

ties. T h e gaps in life expec t ancy 

be tween m e n and w o m e n and 

between black and white are shrink

ing, too. 

At the same t ime all o f this good 

news has transpired, the number o f Americans classified 

as " o b e s e " and "overweight" has been on a steadily 

upward trajectory since about the mid -1970s . In 1 9 8 5 

eight states reported that at least 10 percent o f their pop

ulations were obese. B y 1 9 9 0 the number rose to 3 3 . B y 

2 0 0 1 , it was all 5 0 . 

O f course, as you might expect , the scariest numbers 

about the cond i t ion o f Amer ica ' s waistline are 

overblown—there are significant problems with the way 

the government measures obesity, which I'll discuss in a 

I f you believe the 
media, nutrition 
activists, and public 
officials, those extra 
10—15 pounds 
portend a looming 
health-care 
catastrophe. 

momen t . B u t most researchers agree that the average 

Amer ican is carrying 10—15 more pounds than he was 

3 0 years ago. 

I f you believe the media, nutrit ion activists, and pub

lic officials, those extra 1 0 - 1 5 pounds portend a l o o m 

ing heal th-care catastrophe. U . S . Surgeon General 

R i cha rd Carmona , for example, said in 2 0 0 4 that child

hood obesity is "every bit as threatening to us as the ter

rorist threat." A congressionally commissioned report 

from the Institute o f Med ic ine pub

lished in the fall o f 2 0 0 4 called for 

massive government intervention to 

stave of f the crisis. O n e author said we 

need "nothing short o f a revolution." 

T h e W o r l d Heal th Organ iza t ion 

warned, " I f immediate action is not 

taken, millions will suffer from an array 

o f serious health disorders." 

B u t i f we've been getting fatter for 

3 0 years, shouldn't we be seeing at least 

the front end o f this coming crisis? 

W h y are we getting healthier? In fact, a 

closer look at the statistics suggests that 

even some o f the diseases most associ

ated with obesity are in retreat. 

Take cancer, for example. In 2 0 0 2 the B B C reported 

researchers had found that "the more excess weight a 

person carries, the greater their risk o f certain types o f 

cancer." In 2 0 0 4 USA Today echoed that claim. " T h e 

nation's current epidemic o f overweight and obesity is 

likely to drive up cancer rates in coming years," the 

paper wrote. T h e Associated Press said that "heart disease 

Radley Balko (rbalko@cato.org) is a policy analyst at the Cato Institute. 
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and diabetes get all the attention, but expanding waist

lines increase the risk for at least nine types o f cancer, 

too." (Othe r sources put it at ten.) 

B u t o f the ten types o f cancer c o m m o n l y associated 

with obesity, deaths from nine—pancreatic, ovarian, gall 

bladder, stomach, prostate, kidney, colorectal, cervical-

uterine, and breast—have decreased since 1 9 9 2 , some o f 

them significantly. O n l y one—esophageal cancer—has 

seen an increase in mortality rates over that period. 

And heart disease? Case Western Rese rve University 

researcher and obesity skeptic Paul Ernsberger notes that 

" T h e greatest improvements are in cardiovascular disease 

deaths, which are most strongly linked to obesity." 

As noted, the gap in life expectancy 

between black and white is shrinking. 

B u t at the same time, blacks as a group 

have put on more weight than whites. 

Inc idence o f obesity among black 

women, for example, j umped 11.7 per

cent between 1 9 8 8 and 2 0 0 1 , compared 

to 7.3 percent among white women. 

Yet black women increased their life 

expectancy by 2.3 years, versus 1.3 years 

for white women over that period. It's 

true with men too. T h e rate o f obesity 

among black men jumped by 7.5 per

cent, versus 7.0 percent among white 

men, yet black men on average added 

4.2 years to their lives, versus 2 .8 for white men. So blacks 

have narrowed the longevity gap with whites, even while 

widening (pardon the pun) the "obesity gap." 

In 2 0 0 3 the Journal of the American Medical Association 
published a study commissioned by the Centers for D i s 

ease Cont ro l that said 4 0 0 , 0 0 0 annual Amer ican deaths 

are attributable to obesity. A Lexis search reveals that as 

o f late fall 2 0 0 4 , that 4 0 0 , 0 0 0 figure had been cited over 

a thousand times in mainstream media outlets. It was also 

routinely cited by politicians, activists, and bureaucrats as 

justification for large-scale government intervention 

to curb our pudginess. At a Time-ABC News summit 

on obesity in J u n e 2 0 0 4 , attendees were inundated 

with the refrain that "obesity will soon overtake smok

ing as the number one cause o f preventable death in 

America ." Demands for government action inevitably 

followed. 

America is at war 
with obesity. W e 
could eventually 
c o m e to find, 
however, that this 
war s origins are as 
dubious as the 
sinking o f the Maine 

B u t there were fatal flaws in the C D C study's 

methodology. First, it was a "meta" study, which incor 

porated data from dozens o f other studies, some o f them 

dating back to the 1940s , and attempted to apply that 

data to today's demographics. Second, the study used the 

B o d y Mass Index ( B M I ) as its arbiter o f obesity, a crude 

formula that factors only height and weight and which 

consequently mislabels as "overweight" or "obese" p e o 

ple w h o are extremely fit. According to the B M I , for 

example, half the National Basketball Association is 

either overweight or obese. B u t few would suggest 

they're out o f shape or unhealthy. Third, the study 

assumed that all premature deaths by obese people were 

caused by obesity—a leap o f faith, to 

say the least. Finally, the study lumped 

the "overweight" in with the "obese," 

even though there's little evidence 

that overweight has any seriously 

ill-effects on health. T h e study's own 

data showed no correlation between 

be ing overweight and premature 

death, and in fact showed some 

benefit. 

In D e c e m b e r 2 0 0 4 the C D C 

reluctantly admitted its study was 

flawed, but only by a l i t t l e—20 to 25 

percent. Crit ics insisted the flaws in 

the study's methodology were much 

more significant, and in response the National Institutes 

o f Health finally commissioned a review. In April an 

independent team o f researchers led by the University 

o f N o r t h Carolina's Kather ine Flegal released a new 

study sharply at odds with the original study. Flegal's 

team determined that it exaggerated the effects o f o b e 

sity by some 3 0 0 percent. She put the real number o f 

annual deaths attributable to overweight and obesity 

closer to 1 0 0 , 0 0 0 . What 's more, the new study found 

that modest overweight actually protects against prema

ture death. W h e n adjusted for the lives saved by extra 

weight, the number o f deaths due to obesity falls to 

around 25 ,000—put t i ng the original figure off by a fac

tor o f 15 . 

A subsequent internal investigation revealed that 

C D C officials were actually made aware o f the original 

study's flaws during the peer-review process. So why was 
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the more alarmist study published and relentlessly pro

moted anyway? 

As it turns out, one o f the co-authors o f the original 

study was Dr . Jul ie Gerberding, w h o also happens to be 

the current director o f the C D C . C o m m e n t s from 

members o f the internal-investigation team reveal that 

the study was likely published over object ions from 

other scientists at the C D C because the head o f the 

agency's name was on it. 

Gerberding still refuses to accept the new numbers. 

She has told the media that the C D C will cont inue with 

its anti-obesity campaign, which will 

cont inue to ignore the subsequent 

study. 

Governments Spring into Action 

Local and state legislatures, the U.S . 

Congress, regulators at all levels o f 

government , and public-health advo

cates have already seized on the idea 

that nearly a half million people are 

needlessly dying every year because o f 

their love handles. T h e Bush adminis

tration has earmarked millions o f fed

eral dollars for anti-obesity initiatives 

(though not nearly enough for the 

obesity warriors). Congress is consid

ering menu-label ing laws; some in 

Washington have suggested taxes on 

high-fat or high-sugar foods; and others are calling on 

the Federal Trade Commiss ion to regulate the marketing 

o f j u n k food. M a n y states have banned j u n k food from 

school cafeterias. And Medicare announced last summer 

that it would begin considering paying for treatment for 

obesity, a new enti t lement that could prove nearly as 

costly as the prescription-drug benefit. 

Amer ica is at war with obesity. W e could eventually 

c o m e to find, however, that this war's origins are as dubi

ous as the sinking o f the Maine. 
N o n e o f this is to say extreme obesity is healthy, or 

even benign (though, as we've seen, some studies suggest 

a few extra pounds may give a mild protective effect, par

ticularly among the elderly). T h e decline in incidence 

and deaths from heart disease and cancer are almost cer 

tainly due to advances in medical research and technolo-

Those o f us w h o 
value free markets 
and personal liberty 
wouldn't support 
government 
intervention even i f 
the worst 

pronouncements o f 
the anti-fat activists 
were proven true. 

gy. We're getting better at uncovering these diseases early, 

and with pharmaceutical marvels like statin drugs and 

chemotherapy, we're making huge leaps in treatment 

once we've diagnosed them. And it's o f course likely that 

the gains we've made would be even more significant 

were the most obese among us a bit more svelte. 

B u t the not ion that our expanding waistlines have 

put us on the verge o f a calamitous offensive against our 

health-care system simply isn't borne out by the evi

dence. And so these incessant calls for immediate, large-

scale government interference in how we grow, process, 

manufacture, market, prepare, sell, and 

eat our food ring hollow, hyperbolic, 

and needlessly invasive. 

A recent Seattle Times investigation 
o f the obesity hype found that much 

o f the panic can be traced back to an 

aggressive campaign in the late 1990s 

by the pharmaceut ica l companies 

with diet drugs like Phen -Phen in the 

pipeline to get the government in the 

business o f weight-watching. In 1 9 9 6 

the industry convinced the federal 

government to move the goalposts 

when it comes to defining "over

weight" and "obesity." At hearings 

dominated by researchers with ties to 

the pharmaceutical industry, an F D A 

panel eventually agreed. O n e magical 

night in 1997 , some 2 9 million Americans went to bed 

healthy and woke up the next morn ing "overweight" or 

"obese." And none o f them gained a pound. 

Debunk ing junk-sc ience studies and bogus C h i c k e n -

Little pronouncements are important to refute the idea 

that obesity represents a looming health-care crisis. B u t 

those o f us w h o value free markets and personal liberty 

wouldn't support government intervention even i f the 

worst pronouncements o f the anti-fat activists were 

proven true. W h a t we put into our mouths, how often 

we exercise, and what we feed our children are simply 

none o f the governments business. H o w did we get to 

the point where it could be? 

T h e r e are two answers to that question, and they 

should be considered separately. First, we've vastly 

expanded the concept o f "public health" to include 

31 O C T O B E R 2005 



R a d l e y B a l k o 

government intervention into nearly every sphere o f our 

lives. And second, our health-care system is slouching 

toward socialism, a troubling trend that undermines per

sonal responsibility and exacts a public cost on private 

behavior. 

Public Health 

The proper concept ion o f "public health" is i nnocu 

ous enough. The re are unquestionably some threats 

to our health and safety for which the remedies consti

tute a legitimate public good. They ' re limited to risks to 

which no rational person would subject himself—exam

ples might include communicable diseases like tubercu

losis or typhoid, calamitous events like asteroid impacts 

or tsunamis, or biological or chemical terrorism. Unde r 

these limited circumstances, it's understandable, even 

advisable, for a government l imited to protecting the 

lives and property o f its citizens to take collective meas

ures to eradicate or minimize such risks, or minimize the 

damage should they c o m e to pass. 

B u t "public health" as it's advocated today goes well 

beyond public goods. Ove r the last century, "public 

health" has c o m e to mean state pressure coercing us to 

avoid risks, even risks we knowingly and willingly 

undertake. T h e most obvious and conspicuous example 

was alcohol prohibit ion. And though Prohibit ion took 

an untold number o f lives, bred corruption, and legi t

imized criminal behavior, it is distinguishable from more 

recent expansions o f public health in that lawmakers at 

least recognized it as a failure and repealed it. (Unfor tu

nately, we don't seem to have learned. T h e last 2 0 years 

have seen increasingly aggressive restrictions on the pro

duction, sale, and consumption o f alcohol by local, state, 

and federal government.) 

B u t the Harrison A c t — w h i c h fired the first shots o f 

the drug war—was passed even earlier, in 1 9 1 4 . D r u g 

prohibit ion has marched onward since. Its episodic 

ratchetings-up and cool ings-down have progressed to a 

particularly aggressive and militaristic incarnation over 

the last 2 5 years. 

O n c e we've accepted a definition o f "public health" 

expansive enough for government to dictate what we 

can and can't put into our bodies, it's a short leap to seat-

belt laws, motorcyc le -he lmet laws, and prohibitions and 

restrictions on all sorts o f other risky behavior. M o r e 

recently we've been given "publ ic" smoking bans that 

extend to private businesses such as bars and restaurants. 

T h e Supreme Cour t recently upheld an Alabama ban on 

sex toys and marital aids. And parents are all too aware o f 

the myriad regulations on the risks to which they can 

legally subject their children. Over just the last several 

years, governments at some level have prohibited motor 

scooters, "pocket bikes," all-terrain vehicles, snow

mobiles, alcohol vaporizers, and fireworks, to name just 

a few—all designed to keep people from hurting them

selves. 

So it shouldn't be the least bit surprising that "public 

health" might now come to include the size o f our pants 

and the content o f our refrigerators. 

T h e justification for expansions o f the government's 

power to promote "public health" is typically couched 

in "the number o f lives this will save." Sometimes, we're 

told that a law will add x number o f years to the aver

age life. T h e most-used and easiest tactic is to simply 

state that the law's necessary to protect "the children." 

T h e ad nauseam recitation o f the 4 0 0 , 0 0 0 figure is a 

good example, as is a report released in January 2 0 0 4 

stating that being overweight at 4 0 would cut several 

years off the typical life. T h e public-health activists at the 

Cen te r for Sc ience in the Public Interest have long been 

fighting for marketing restrictions on j u n k food, partic

ularly on programs directed "at our children." 

Longevity seems to be an obsession among the pub

lic-health crowd. Apparently, there is no limit to the 

costs they're willing to endure i f some policy promises 

to lengthen lives. It seems improbable to them that there 

may be people who'd sacrifice a month or two o f their 

senior years for the lifetime o f pleasure some get from 

cigarettes, a night o f hard drinking, or a slice o f cherry 

pie after dinner. It's as i f adding more days to the end o f 

our lives were the only reason for living. 

Even then, as Brit ish doctor and author Michael Fitz-

patrick explains in his b o o k The Tyranny of Health, death 

can't be prevented. It can only be postponed. And "death 

can generally be postponed only for a relatively short 

t ime by relatively intensive preventative measures," Fitz-

patrick writes. Tha t is, high-cost measures that would 

typically add just a few days or months to the average 

life. 

There's certainly nothing wrong with studies or 
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public-awareness campaigns designed to discover and 

inform us about how we can make healthier choices. It's 

that the "advice" rarely stops there. Inevitably, such stud

ies and campaigns lead to calls for government policies 

aimed at increasing longevity, policies that take options 

away from people w h o may value pleasure, convenience, 

or indulgence more than perfect health or a prolonged 

geriatry. 

In the eloquent polemic Cigarettes Are Sublime, 
Richa rd Klein writes, "Heal thism in Amer ica has sought 

to make longevity the principal measure o f a good life. 

To be a survivor is to acquire moral distinction. B u t 

another view, a dandy's perhaps, would say that living, as 

distinct from surviving, acquires its value from risks and 

sacrifices that tend to shorten life and 

hasten dying." 

Classical liberals should argue 

against the ever-expanding "public 

health" initiatives not only because 

they're supported by j u n k science or 

manipulated data (though that's often 

the case), but because the freedom to 

risk, indulge, and "sin" are essential to 

preserving individual liberty and a 

free society. Governments o f free p e o 

ple aren't authorized to ensure good 

health. They ' re charged with securing 

liberty, which most certainly includes the liberty to have 

bad habits. 

Socialized Medicine 

The other c h i e f reason why "public health" has been 

able to include ridiculous measures like obesity leg

islation and seat-belt laws is our increasingly collective 

system o f health care. Even private health care has a 

collective componen t to it. Today, routine maintenance-

o r i en ted doc to r visits are typically paid for by 

employer-provided health insurance, calling to mind the 

old Mi l ton Friedman ax iom about how generous we 

tend to be with other people's money. Health insurance 

by definition pools risk. B u t many states (as well as the 

general culture o f the health-care industry) put restric

tions on so-called "medical underwri t ing"—or allowing 

health insurers to vary premiums based on risk, the same 

way auto or life insurers do. All these factors together 

This creeping 
socialization o f 
medicine gives 
government new 
license to meddle 
with our private 
affairs. 

create a system o f perverse incentives that undermine 

the not ion that we ought to let people take personal 

responsibility for their own health and well-being. 

Healthy people subsidize unhealthy people. W h e n the 

consequences o f poor decisions are shared, there's less 

incentive to make good ones. 

And that's just the private sector. At the same time, 

politicians seem to be falling all over themselves in a 

rush to expand Medicare and Medicaid benefits for the 

aging, politically potent Baby B o o m generation. T h e 

Cato Institute estimates that the new prescription-drug 

benefit could in the end exceed a trillion dollars. 

Medicare's noodling with the idea o f covering obesity 

treatments could very well end up costing nearly as 

much. 

This creeping socialization o f med 

icine gives government new license to 

meddle with our private affairs. It c re 

ates a climate where excessive state 

interference in the most intimate o f 

personal matters—what we put into 

our m o u t h s — b e c o m e s no t only 

acceptable among the electorate, but 

desirable. After all, i f that cheeseburger 

you're eating clogs your arteries and 

puts you in the hospital, your poor 

choices will be reflected in my health-

insurance premiums. I f you're on Medicare or Medicaid, 

it'll show up in my taxes. 

That's exactly the argument the government put for

ward in the summer o f 2 0 0 4 , when the Depar tment o f 

Health and Human Services ( H H S ) announced that 

Medicare would consider covering the costs o f obesity 

treatments, including diet plans, counseling, and gastro-

bypass surgery, all new frontiers for preventative govern

ment intervention. H H S officials insisted that the 

change would save taxpayers money over the long haul 

i f obesity were prevented or treated before the ill-health 

effects associated with the condit ion begin to present 

themselves. 

It isn't difficult to see how this argument could be 

applied in a larger sense—that we need to tax fatty or 

sugary foods, for example, to save everyone money on 

health-insurance premiums and to keep the obesity 

problem from bankrupting Medicare and Medicaid. In 
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fact, that exact argument has been made—and by a c re -

dentialed conservative, no less. O n National Review Online, 
David F rum wrote: "And as Americans struggle with an 

epidemic o f obesi ty—and the ensuing costs to the tax

payer—conservatives w h o favor (as almost all conserva

tives do favor) Medicare and Medicaid need to ask 

themselves whether their easy libertarian attitude to the 

worst practices o f the fast food industry retains its rele

vance. B i g Gulp drinks and super-sized fries are making 

Amer ica sick—and you are paying the bill. A little m o d 

eration would cure a lot o f medical and fiscal ills; and a 

little incentive might induce that moderation." 

It's bad enough hearing that kind o f talk from the 

left. B u t when it comes from the right, too, it's a bad har

binger for what might be ahead. 

T h e solution to this is to return some semblance o f 

personal responsibility to the health-care system. Health, 

or medical, savings accounts (HSA, M S A ) , for example, 

enable consumers to roll money not spent on routine 

medical procedures into a retirement account, tax-free. 

In contrast to the current system—which i f anything 

encourages poor decis ions—HSAs or M S A s encourage 

consumers to take care o f themselves. M o n e y not spent 

on visits to the doctor's office is money saved for retire

ment . 

Another suggestion would be to free up health insur

ers to do medical underwriting. T h e Bush administra

t ion has said it sees no federal barriers to the practice, so 

to the extent that barriers exist, they're likely at the state 

level. Consumers in any state should be free to purchase 

health insurance from companies in any other state 

under the laws and regulations o f the state where the 

insurer is incorporated. This would not only free up 

health insurers to medically underwrite, it would create 

a kind o f competi t ion between the states to ease regula

tory burdens to attract insurers. 

T h e result would unleash market forces on the task 

o f finding the best carrot-and-stick approach to encour

aging healthy lifestyles. Insurers would compete for cus

tomers, while states would lower regulatory barriers. 

Currently, there's much debate over whether the ill-

health effects often associated with obesity are from o b e 

sity itself or from the sedentary activity levels that often 

accompany being overweight. Hundreds o f insurers 

compet ing with one another to both attract consumers 

and develop plans that reward the healthiest habits 

among their patrons (which o f course benefits the insur

ers through lower health-care costs) might bring us clos

er to an answer to such questions. At the very least, i f 

each o f us were solely responsible for the consequences 

o f our diet and activity level, the point would be ren

dered m o o t from a public-policy perspective. 

T h e bizarre thing about the obesity debate is that less 

than a decade ago, the very thought o f it was often dis

cussed only in parody, or in a reductio ad absurdum con 

text. Opponents o f the tobacco lawsuits often invoked 

the idea o f trial lawyers suing fast-food restaurants as one 

example o f the "parade o f horribles" that might follow 

should the tobacco suits be allowed to go forward. 

Well , we're here now. This is post-reductio America. I f 

the anti-obesity proposals currently up for debate 

b e c o m e law, it would be difficult to think o f any aspect 

o f our lives that would be out o f the reach o f the pub

lic-health activists. Or, as one advocacy group that rep

resents the food industry has put it, the question will no 

longer be "what's nex t?" . . . but "what's left?" ^ 
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W h e n Safety Nets Fail 

B Y J I M P E R O N 

An elderly woman sat on the stone steps o f the St. 

Alexander Nevsky Cathedral clutching a small 

handful o f wildflowers picked from a field 

somewhere. She offered them up to any passerby, h o p 

ing to earn jus t a few cents for t h e m . T h e air in Sofia was 

frigid, but at least the rain had finally stopped. I w o n 

dered i f she had sat there in the rain the day before. I sus

pected she was there every day. 

T h e huge gilded cathedral was a gift to the Bulgar i 

an people from the last tsar o f Russia. 

O r t h o d o x believers regularly came in 

to pray before the icons and light can

dles. S o m e bought small bouquets o f 

flowers to lay before the icons. These 

acts o f worship were what inspired 

this old woman to spend her morn ing 

picking tiny flowers. Tha t and hunger. 

Bulgaria was part o f the Soviet 

bloc. It was a socialist state that p rom

ised a social "safety net." To provide 

that safety net it took away individual 

choice and freedom. T h e Bulgarian 

people were shackled from head to 

foot by the state. All work was for the 

state, and in return it promised to care for them during 

their declining years. 

B u t socialism was a system doomed to failure from 

the start. T h e great Austrian economis t Ludwig von 

Mises predicted the collapse o f socialism nearly 9 0 years 

ago. H e said that socialism was not a new e c o n o m i c sys

tem but the obliteration o f economics all together. 

Socialists tried to abolish prices and profits—the two 

main feedback loops o f an e c o n o m i c system. W i t h o u t 

them the socialists were flying blind. 

Bulgaria was a 
socialist state that 
promised a social 
"safety net." To 
provide that safety 
net it took away 
individual choice and 
freedom. 

Inefficiency and mistakes accumulated. Five-year 

plans simply could not do what markets did so easily. N o 

social planner could accumulate the diffused knowledge 

needed to make rational e c o n o m i c decisions. T h e y 

guessed. And often when completely desperate they 

copied from the West. B u t Western systems were the 

result o f prices and profits performing their functions. 

W h a t worked well under one set o f local circumstances 

couldn't translate to another locale. It was as i f a mother 

bought shoes for her child by measur

ing the feet o f the ne ighborhood chi l 

dren and averaging it out. 

T h e socialist system was doomed. It 

was being crushed under its own dead 

weight. And then in jus t a few short 

weeks socialist nation after socialist 

nation collapsed. T h e collapse was the 

result o f political protests. T h e people 

w h o "benefi ted" under socialism could 

no longer live under it. T h e y took to 

the streets. B u t what inspired them was 

the long- te rm e c o n o m i c decay that 

socialism created everywhere and any

where it was tried. 

Just a week after seeing this woman I stood in the 

main square o f Prague. It was here, in 1 9 8 9 , that hun

dreds o f thousands o f Czechs stood up for freedom, 

helping to k n o c k down Marx's house o f cards. I saw the 

memorials to those w h o gave their lives to end the 

socialist dominat ion they experienced. O n e young stu

dent, in protest to the horrors o f communism, had set 
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himsel f alight in the main square. N o t long afterward a 

second student did the same thing. I visited the museum 

o f communism and walked through the exhibits. T h e 

horrors were real. T h e promises illusionary. 

T h e left promised not totalitarianism and horror, but 

prosperity and equality. T h e y promised safety nets for 

all. N o one would be needy again. B u t it didn't work. 

As Mises showed, it couldn't work. 

I walked past the old woman outside the cathedral. I 

had seen her sitting there when I went inside. I read in 

the guide that such things were c o m m o n . And unlike in 

the West, where guidebooks often 

encourage visitors to ignore "beggars," 

this g u i d e b o o k said these older 

w o m e n were often alone and had no 

income except for what they earned 

hawking wildflowers to worshippers. 

I started to walk away but stopped. 

I didn't have much cash on m e for this 

trip and had converted only a small 

sum into the Bulgarian currency. I 

knew what I needed for dinner and 

the taxi to the airport. I turned back 

and handed her a 20 - l ev note. It was a 

mere pittance in the West, about ten 

Euros, but it was far more than she 

would receive all day. At the hotel it 

bought a full dinner. At the local g ro

cery stores it would obviously go much further. I just 

wanted to hand it to her and leave quickly. Her plight 

was too disturbing to want to linger. 

I reached out with the note, and she looked up. She 

took it, but clutched my hand at the same time. She 

wouldn't let go. She pulled my hand toward her and 

started kissing it repeatedly. She was saying something, 

but I couldn't understand her. I kept telling her it wasn't 

necessary, but she couldn't understand me either. As I 

stepped back I looked down at her face chiseled by 

hardship and pain. I realized she had lived through the 

worst years o f Bulgarian history. She suffered the horrors 

o f World War II and the tyranny o f Todor Zhivkov, the 

communis t dictator w h o ruled her nation with an iron 

fist. 

She pressed me to take the small bouquet from her. I 

declined, thinking it best she keep it to sell to someone 

I turned back and 
handed the old 
woman a 20- lev 
note. It was a mere 
pittance in the West, 
about ten Euros, but 
it was far more than 
she would receive 
all day. 

else that day. I hoped she would have more customers. 

T h e rest o f our group was wandering around the 

stalls set up across the square from the towering dome. 

R i t a Jongen, a good friend from the Netherlands, was 

standing with me waiting for the others. I suggested that 

we walk over to some o f the small stands on this side o f 

the cathedral just to browse. 

The re was a row o f maybe 15 to 2 0 small tables filled 

with knitted ware and other goods. T h e vendors were all 

women and mostly elderly. These were the lucky ones. 

T h e y had the skills to make items to sell to the tourists. 

I was now cash poor and not able to 

purchase anything. B u t as I do in the 

West all the time, I was just window 

shopping, al though none o f these 

women had a window—just an old 

table on the sidewalk. Each stood next 

to the table wearing several layers o f 

clothing to protect themselves against 

the frosty air. 

As R i t a and I walked slowly past 

the tables, I stopped looking at the 

goods for sale. I watched the women 

instead. T h e entire row o f women 

came to attention when they saw us 

walking by. T h e y would pull out their 

favorite i tem and display it for us. 

T h e i r expression changed; so did their 

posture. T h e y were trying desperately to sell us anything 

they could. 

I 
Food on the Table 

n much o f the West shop clerks often ignore the cus

tomer. It makes little difference to them i f they have a 

sale or not. For these women the sale meant food on the 

table. It was all they had to offer. T h e y were proud o f 

their goods. W e walked to the end o f the tables, and R i t a 

turned to walk back. B u t to walk back meant walking 

past those women again, and I could not do it. I saw 

their faces and their desperation. I couldn't buy from 

one o f them at that point. And I knew I couldn't buy 

from all o f them. Tha t was what they needed most—a 

customer—and I couldn't be that customer. 

I asked R i t a to step into the street instead. I told her 

I couldn't go back the way I came. I couldn't endure the 
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look o f anticipation as we walked back toward a table or 

the despair when we passed by without purchasing any

thing. 

These w o m e n reminded m e too much o f my own 

grandmother. She knit blankets as well, but not out o f 

need. I still cherish the large blanket she knit for m e 

many years ago. M y great-grandmother came from East

ern Europe. I still r emember her from my childhood, 

though we could never speak to each other. She never 

learned English. Because my great-grandmother i m m i 

grated, my grandmother had a decent life. She worked 

until she retired at 6 5 . She saved a bit here and there. She 

and my grandfather bought a house together in the 

1940s , which was hers till she died. 

She was only a shop clerk. M y grandfather was a 

steelworker at the local mills. B u t they ate well. T h e 

house was heated and air-condit ioned. It had a nice yard 

that made Grandma proud. She loved giving gifts to her 

grandchildren and lived until she was 95 years old. She 

survived mainly not on a safety net, but because she 

worked in a society where effort was rewarded. She 

saved. For much o f my grandmother's life there was no 

Social Security. She never took welfare and never would 

have even i f it were needed. She never really had a safe

ty net. She had freedom. 

These women in Bulgaria did not have freedom. T h e y 

had a safety net. T h e socialist "safety net" may have killed 

thousands, tortured thousands, imprisoned tens o f thou

sands, but it existed. It promised "from each according to 

his ability, to each according to his need." B u t it couldn't 

deliver. It took away opportunity for them to provide for 

themselves when it took away their freedom. In return it 

promised a safety net that proved illusive. It was a "grand" 

idea, but one that couldn't work and that didn't work. 

And the failed promises o f socialism were visible in the 

faces o f each o f these women . 

I am told that we advocates o f liberal capitalism are 

heartless. W e don't want to provide a safety net to the 

vulnerable in society. B u t what our critics ignore is that 

their safety nets are mirages conjured up by their own 

magical minds. T h e y don't really exist. T h e y result from 

plundering private wealth, but the very act o f plunder 

destroys wealth production. It sets in mot ion a series o f 

incentives that undermine the ability to produce and 

that inadvertently increase human needs. 

W h e n S a f e t y N e t s Fa i l 

From each according to his ability, to each according 

to his need is a formula guaranteed to destroy ability and 

increase need. T h e socialist illusion can only survive for 

so long and then it comes crashing down under its own 

dead weight. T h e great problem is that when that hap

pens many innocent people are caught in the avalanche. 

These w o m e n were probably such people. 

Private Alternatives Destroyed 

For their entire lives they were told the socialist safe

ty net would take care o f them. B u t the net disinte

grated. O n e day it was there, and the next it was gone. 

Worse yet, during the creation o f the net the private 

alternatives to it were intentionally destroyed. Individual 

initiative was undermined and discouraged. T h e great 

collective was going to exist long after the individual 

died. Tha t collective would care for the needy, the old, 

and the vulnerable. B u t it didn't for long because it was 

a system that was self-defeating. 

W h a t horrifies m e is that the West has not learned 

the lessons that are so cruelly taught in the former Sovi

e t -bloc nations. People believe that a slower form o f 

creeping socialism won't have the effects o f full-fledged 

socialism. T h e y believe that some socialism can work, 

provided you don't let it get out o f hand. B u t they for

get that the incentives created by the system are what 

d o o m it. T h e y reward need and punish ability, and then 

wonder why need increases in spite o f their plans, pro

grams, and policies. Today in most Western countries 

anyone can be on welfare in one form or another. 

Socialism isn't jus t for the poor anymore. T h e new, 

improved, Westernized socialism promises handouts to 

all. Corporate leaders line up for government subsidies. 

University students can't imagine life without the dole. 

Single mothers don't worry about fathers for their chi l

dren since they have Nanny to care for them. 

T h e left wants a world where all are beneficiaries 

relying on the goodness o f Nanny to care for them. O f 

course to pay for this, taxes will have to go up. N o wor 

ries, they tell us. T h e y crow that one can have good e c o 

nomic growth with high taxes. So each day creeping 

socialism picks up a little speed. Each day the incentives 

create more needy and make growth harder to a c c o m 

plish. And those at the e c o n o m i c margin—where work 

costs more than it's worth—are sucked into the depend-

37 O C T O B E R 2005 



J i m P e r o n 

ency vortex. T h e n the margin shifts a little more, and 

those individuals at the new margin find themselves 

destroyed by this e c o n o m i c black hole. 

M o r e and more dependency is created. Private alter

natives are crowded out or banned. And the socialists 

promoting this plan ignore what happened in the Sov i 

et bloc. T h e y don't look into the despair-ridden faces o f 

those w h o relied on a safety net that has crumbled. T h e 

left ignores that its system is doomed to fail again. It 

ignores the multitudes w h o are counting on the system 

to sustain them. T h e West is making the same mistake. 

W e k n o w the disaster is coming. Across the Western 

nations the social welfare/pension system is unsustain

able. T h e warnings have been sounded repeatedly from 

without and within the various governments.Yet almost 

without except ion the politicians ignore the warnings in 

their pursuit o f power and votes. T h e y don't want to lose 

support by being honest and telling people they were 

taken for a ride. T h e welfare state the people depended 

on is demographically doomed. T h e number o f recipi

ents is destined to skyrocket as Baby B o o m e r s retire, and 

birth rates have plummeted so far that each year there 

are fewer workers to sustain the retirees. 

I fear that one day our streets may be littered with the 

old selling flowers in the hopes o f earning a few cents to 

buy a loa f o f bread. (f| 
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Our Economic Past 

The Economic Policy of Machiavelli s Prince 
B Y R O B E R T H I G G S 

Ni cco lo Machiavelli , statesman and wri ter o f 

Rena issance Florence , got what countless 

writers have sought and only a few have 

achieved: his name became immortal . It is known not so 

much as a proper noun but as an adjective, and that 

adjective is not one in which he could take great pride. 

At times, Machiavellian has served as a synonym for 

diabolical; in our own t ime it denotes the cynical and 

unprincipled conduct o f organizational leadership, espe

cially leadership o f the state. T h e M a c h i 

avellian leader seeks the augmentation and 

perpetuation o f his own power and will do 

anything, no matter how underhanded, 

conniving, or even murderous, to gain his 

objectives. ' 

Machiavelli the man probably deserves 

a better remembrance. H e was, in today's 

idiom, not such a bad guy. H e seems to 

have been a loyal friend; he favored repub

lican government; he even had a sense o f 

humor. 

Machiavelli was also a political scientist 

o f historic stature, the first to study politics 

not by focusing on the realization o f normative ideals, 

but by paying close attention to actual political conduct . 

Francis B a c o n wrote in 1 6 2 3 , " W e are much beholden 

to Machiavelli and other writers o f that class w h o open

ly and unfeignedly declare or describe what men do, and 

not what they ought to do." 2 

I f he had a glaring fault, it was an inclination to 

ingratiate h imsel f with the powers that be. Indeed, he 

wrote his most famous work, The Prince ( 1 5 1 3 ) , in an 

attempt to curry favor with the Florentine leader o f the 

day. T h e dedication reads, " T o the Magnificent Lorenzo 

di Piero de' Medic i . " 

This same Lorenzo the Magnificent represented a 

family o f merchant princes whose charming mot to was 

the forthright declaration: " m o n e y to get the power, 

Niccolo Machiavelli 

power to keep the money." Rare ly has anyone expressed 

the essence o f politics so pithily. 

In The Prince Machiavelli is concerned for the most 

part to arrive at rules o f expedient conduct for someone 

w h o seeks to acquire or to retain governmental power. 

In this quest he briefly surveys a number o f historical 

episodes in which rulers and would-be rulers acted 

either aptly or inaptly, and he draws lessons from this his

torical evidence to support his arguments. M u c h o f the 

work pertains to war, which Machiavelli 

considers a recurrent event in political life 

as rivals vie for supremacy, but he also 

devotes some attention to e c o n o m i c policy. 

Like David H u m e three centuries later, 

Machiavelli recognizes that "a Pr ince can 

never secure h imsel f against disaffected 

people, their number being too great," and 

therefore "[h]e w h o becomes a Pr ince 

through the favour o f the people should 

always keep on good terms with them; 

which it is easy for h im to do, since all they 

ask is not to be oppressed." 3 Fortunately for 

the ruler, the masses do not make great or 

complicated demands: 

A Pr ince . . . sooner becomes hated by being rapa

cious and by interfering with the property and with 

the w o m e n o f his subjects, than in any other way. 

F rom these, therefore, he should abstain. For so long 

as neither their property nor their honour is touched, 

the mass o f mankind live contentedly, and the Pr ince 

has only to cope with the ambit ion o f a few, which 

can in many ways and easily be kept within bounds. 

(47) 

Robert Higgs (rhiggs@independent.org) is senior fellow at the Independent 
Institute (www.independent.org), editor of The Independent Review, 
and author of Against Leviathan (Independent Institute). 
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Machiavelli also recognizes that the ruler will thrive 

bet ter in a prosperous realm than in an impoverished 

and discontented one: 

H e ought accordingly to encourage his subjects by 

enabling them to pursue their callings, whether mer 

cantile, agricultural, or any other, in security, so that 

this man shall not be deterred from beautifying his 

possessions from the apprehension that they may be 

taken from him, or that other refrain from opening a 

trade through fear o f taxes; and he should provide 

rewards for those w h o desire so to employ them

selves, and for all w h o are disposed in any way to add 

to the greatness o f his Ci ty or State. (61) 

Had this advice been taken universally, it probably 

would have sufficed to create e c o n o m i c growth and thus 

to eliminate poverty everywhere on earth. 

Restated by Adam Smith 

In the late eighteenth century Adam Smith could 

scarcely improve on Machiavelli's sound counsel. In 

The Wealth of Nations, he restates it as follows: 

C o m m e r c e and manufactures can seldom flourish 

long in any state which does not enjoy a regular 

administration o f just ice, in which the people do not 

feel themselves secure in the possession o f their prop

erty, in which the faith o f contracts is not supported 

by law, and in which the authority o f the state is not 

supposed to be regularly employed in enforcing the 

payment o f debts from all those w h o are able to pay. 

C o m m e r c e and manufactures, in short, can seldom 

flourish in any state in which there is not a certain 

degree o f confidence in the just ice o f government . 4 

Even today, economic-deve lopment experts cannot 

give rulers any more important advice about how to 

create a flourishing economy anywhere in the world. 

W h y then have so many countries failed to achieve 

substantial, sustained economic development, and even 

the most prosperous ones fallen far short o f their poten

tial for such development? T h e b r i e f answer is that their 

rulers have been too Machiavellian, in the worst sense, 

for their countries ' good—and in many cases ultimately 

too much so for the rulers' personal good as well. 

Rulers k n o w — o r they ought to know—from the 

wisdom o f Machiavelli, Smith, and other sages that the 

key to economic prosperity and growth is to use their 

powers to enforce secure private property rights. Yet 

t ime and again they have violated these rights in order 

to seize resources for their own consumption, often to 

fight a war. In brief, rulers have repeatedly resorted to 

plundering their own people. Instead o f keeping their 

promise to protect the people's lives and property and to 

administer just ice impartially, they have overridden the 

people's rights and caused the devastation o f their own 

realms. 

Searching for a means o f preventing this destructive 

opportunism, philosophers, economists, and others have 

sought devices—writ ten constitutions, governmental 

structures, conditional pledges—to confine the rulers to 

their legitimate tasks and to punish them for overstepping 

their proper authority. Lately, the magic bullet has taken 

the form o f what economists call "credible commitment," 

a means whereby a ruler's own incentives are brought into 

conformity with his staying in line. Unfortunately, so far 

no long-lasting means o f securing credible commitment 

has been discovered. Therefore, so long as we are stuck 

with government as we know it, we shall have to endure 

Machiavellian rulers in the worst sense. 

1. Here and elsewhere in this essay, I rely on Felix Gilbert, 
"Machiavellism," in Dictionary of the History of Ideas, vol. 3, pp. 116—26, 
available at http://etext.lib.virginia.edu/cgi-local/DHI/dhi.cgi7id 
=dv3-15 .See also John W. Danford, The Roots of Freedom: A Primer on 
Modern Liberty (Wilmington, Del.: ISI Books, 2000) , pp. 5 1 - 5 9 . 

2. Quoted in Gilbert, p. 121. 
3. The Prince (NewYork: Dover, 1992), p. 25. For subsequent quo

tations from this source, page numbers appear in my text in paren
theses. 

4. Adam Smith, An Inquiry into the Nature and Causes of the Wealth 
of Nations (New York: Modern Library, 1937 [1776]), p. 862. 
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Book Reviews 

Black Rednecks and White Liberals 
by Thomas Sowell 
E n c o u n t e r B o o k s • 2 0 0 5 • 3 7 2 pages • $ 2 5 . 9 5 

R e v i e w e d by R i c h a r d M . E b e l i n g 

1^ i c i c l e 

Rednecks 
I n a just world Thomas Sowell 

would win the N o b e l Prize in 

White 
L i b e r a l ; 

economics . Over several decades he 

has applied his exceptional skills as 

an economist to an array o f inter

disciplinary studies focusing on 

race, culture, and politics. And in 

doing so he has challenged and 

undermined many o f the dominant 

ideological myths o f our t ime. 

In his new collect ion o f essays, Black Rednecks and 
Wliite Liberals, Sowell once again performs this task with 

great insight. T h e title essay, which opens the volume, 

shows that what passes for "black culture" in the Un i t ed 

States, with its particular language, customs, behavioral 

characteristics, and attitudes toward work and leisure, is 

in fact a col lect ion o f traits adopted from earlier white 

southern culture. 

Sowell traces this culture to several generations o f 

most ly S c o t s m e n and no r the rn Eng l i shmen w h o 

migrated to many o f the southern Amer ican colonies in 

the eighteenth century. T h e outstanding features o f this 

redneck culture, or "cracker" culture as it was called in 

Great Bri ta in at that time, included "an aversion to 

work, proneness to violence, neglect o f education, sexu

al promiscuity, improvidence, drunkenness, lack o f entre-

preneurship, reckless searches for exci tement , lively 

music and dance, and a style o f religious oratory marked 

by rhe tor ic , unbr id led emot ions , and flamboyant 

imagery." It also included " touchy pride, vanity, and 

boastful self-dramatization." 

Any commerc ia l industriousness and innovation 

introduced in the southern states in the nineteenth and 

early part o f the twentieth centuries, Sowell demon

strates, primarily came from businessmen, merchants, 

and educators w h o moved there from the nor thern and 

especially the N e w England states. T h e north generally 

had a different cu l tu re—of work, savings, personal 

responsibility, and forethought—that resulted in the 

southern Uni t ed States lagging far behind much o f the 

rest o f the country—a contrast often highlighted by 

nineteenth-century European visitors. 

T h e great tragedy for much o f the black population, 

concentrated as it was in the southern states, was that it 

absorbed a great deal o f this white southern redneck 

culture, and has retained it longer than the descendants 

o f those Scottish and English immigrants. In a later 

chapter in the book , devoted to " B l a c k Education: 

Achievements , Myths and Tragedies," Sowell explains 

that in the decades following the Civil War, black schools 

and colleges in the south were mostly manned by white 

administrators and teachers from N e w England who, 

with noticeable success, worked to instill "Yankee" 

virtues o f hard work, discipline, education, and self-

reliance. 

In spite o f racial prejudice and legal discrimination, 

especially in the southern states, by the middle decades 

o f the twentieth century a growing number o f black 

Americans were slowly but surely catching up with 

white Americans in terms o f education, skills, and 

income. O n e o f the great perversities o f the second part 

o f the twentieth century, Sowell shows, is that this 

advancement decelerated following the enactment o f the 

civil-rights laws o f the 1960s , with the accompanying 

affirmative action and emphasis on respecting the 

"diversity" o f black culture. This has delayed the move

ment o f many black Americans into the mainstream 

under the false be l i e f that "black culture" is somehow 

distinct and unique, when in reality it is the residue o f 

an earlier failed white culture that retarded the south for 

almost 2 0 0 years. 

A related theme that Sowell discusses in a chapter on 

" T h e R e a l History o f Slavery" is that the institution o f 

human bondage is far older than the exper ience o f black 

enslavement in colonial and then independent Amer ica . 

Indeed, slavery has burdened the human race during all 

o f recorded history and everywhere around the globe. Its 

origins and practice have had nothing to do with race or 

racism. Ancient Greeks enslaved other Greeks; R o m a n s 

enslaved other Europeans; Asians enslaved Asians; and 

Africans enslaved Africans, jus t as the Aztecs enslaved 
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other native groups in what we now call M e x i c o and 

Central Amer ica . A m o n g the most prominent slave 

traders and slave owners up to our own time have been 

Arabs, w h o enslaved Europeans, black Africans, and 

Asians. In fact, while officially banned, it is an open 

secret that such slavery still exists in a number o f M u s 

lim countries in Africa and the Middle East. 

Equally ignored, Sowell reminds us, is that it was only 

in the West that slavery was challenged on philosophical 

and political grounds, and that antislavery efforts became 

a mass movement in the eighteenth and nineteenth cen 

turies. Slavery was first ended in the European countries, 

and then Western pressure in the nineteenth and twen

tieth centuries brought about its demise in most o f the 

rest o f the world. B u t this fact has been downplayed 

because it does not fit into the politically correct fash

ions o f our time. It is significant that in 1 9 8 4 , on the 

150th anniversary o f the ending o f slavery in the British 

Empire , there was virtually no celebration o f what was a 

historically profound turning point in bringing this ter

rible institution to a close around the world. 

Sowell also turns his analytical eye to the question 

"Are Jews G e n e r i c ? " W h y have Jews been the victims o f 

so much dislike and persecution throughout the cen 

turies? H e argues that the answer can be found in 

understanding the trades and professions they often spe

cialized in because o f legal discrimination and restric

tions. Den i ed the right to own land and other real 

property in many European countries, and excluded 

from many politically privileged occupations, they 

b e c o m e merchants, middlemen, and financiers. T h e 

middleman and the merchant, Sowell explains, have 

often been the least understood and most mistrusted 

members in any market economy. T h e y seem to create 

profit for themselves "mere ly" by moving goods from 

one place to another without producing anything "real." 

Fur thermore, as financiers they seem to earn interest at 

the expense o f others while doing none o f the "real 

work." 

Sowell shows that the same suspicions, angers, and 

resentments often directed at Jews through the centuries 

have also been the fate o f Chinese traders and merchants 

in Southeast Asia, or Indians and Pakistanis w h o have 

specialized in these activities in Africa. They, like many 

Jews, have been the victims o f persecution, plunder, and 

physical harm more because o f how they earn a living 

than who they are per se. It is economic ignorance and 

envy o f success that have generated hatred against 

minorities. And by giving vent to these prejudices, 

majorities have invariably harmed their own economic 

well-being by driving out or killing those w h o per

formed essential market tasks that benefited all. 

In a chapter on "Germans and History," Sowell chal

lenges the concept ion that the Holocaust demonstrated 

something uniquely cruel and evil in the German p e o 

ple. Through the centuries, Germans were known for 

hard work, discipline, and skill in various specialized 

occupations and professions, and as respecters o f the pur

suit o f knowledge and education. Whi l e anti-Semitism 

was an element o f German society in the nineteenth and 

early twentieth centuries before Hitler came to power, 

in comparison to many eastern European nations, Ge r 

many was an example o f tolerance and respect for civil 

liberties that attracted many Jewish families escaping 

from persecution in countries to the east. 

To a dangerous extent, however, Germans fell victim 

to the ideologies o f nationalism, socialism, and col lec

tivism, which Hitler could play to in the years leading up 

to his gaining power in 1 9 3 3 . Sowell points out that 

while the Nazis were rabid in their hatred for Jews, 

through the 1930s Hitler had to carefully measure the 

degree to which he could violently persecute the Ge r 

man Jews without arousing the average German's resist

ance to disorder and random violence. Also, during those 

years the Nazis often found it difficult to win the Ger 

man people's support for boycott ing Jewish-owned 

businesses or breaking off social interactions with Jews. 

W h i l e the Nazi genocide o f six million Jews was one o f 

the great crimes o f history, Sowell asks us to resist co l 

lectivist judgments and generalizations that detract from 

judging people as individuals. 

In the concluding chapter on "History versus Vision," 

Sowell pleads the case for letting history be free from 

bias, ideological agenda, or political manipulation. Whi l e 

every history is a story about man through the interpre

tive eyes o f the historian, Sowell says that i f we are to 

truly learn from history it should not be reduced to 

mere propaganda and political fashion. @ 

Richard Ebeling (rebeling@fec.org) is (he president of FEE. 
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Shakedown: How Corporations, Government, and 
Trial Lawyers Abuse the Judicial Process 
by Robert A . Levy 

Cato Institute • 2004 • 224 pages • $22.95 

Reviewed by George C. Leef 

SH H mm mm I! " f you want money, one way o f 

getting it is to produce and trade 

with others w h o desire what you 

have to sell. Soc io log i s t Franz 

Oppenhe imer famously called that 

the " e c o n o m i c means" o f obtaining 

what one wants. Alas, many people 

prefer ano ther way o f get t ing 

money, namely, the use o f force 

and /or threats to compel others to hand over some o f 

theirs. Oppenhe imer called that the "political means." 

Criminals use the political means. So do government 

officials (over and above the regular pillage known as 

taxation), as well as many lawyers and business execu

tives. In Shakedown, Ca to Institute legal scholar R o b e r t 

Levy demonstrates how those groups have figured out 

how to manipulate the legal system to achieve through 

the respectable, bloodless process o f litigation results that 

would leave the greatest o f criminals gasping in awe at 

the size o f the take. W h e n it comes to rip-offs, the most 

successful thieves are minor leaguers compared to 

today's shakedown experts. 

T h e b o o k has two parts. In the first, "Tor t Law as Li t 

igation Tyranny," Levy explains in detail how the tort bar 

in the Uni t ed States has honed to perfection its weapons 

o f legal extor t ion to extract great amounts o f wealth 

from businesses and their shareholders.Trial lawyers used 

to play that game on a small scale, but in the 1980s they 

started to go for much larger jackpots , suing not jus t for 

millions, but hundreds o f millions and even billions. T h e 

really big scores, Levy writes, are apt to occur when 

three tactics are combined under government auspices: 

parallel litigation (simultaneous lawsuits in several ju r i s 

dictions to stretch the defendant's resources to the 

breaking point) ; the use o f private attorneys working for 

government on a cont ingency-fee basis; and the misuse 

o f the judiciary as quasi-lawmakers. 

Tha t was the game plan for the assault on the tobac 

co industry. U p until the m i d - 1 9 9 0 s the industry had 

won every lawsuit brought against it on the grounds that 

smokers had known and voluntarily assumed the risks o f 

their tobacco use. A cabal o f state attorneys general then 

came up with a stupendous plan to break the tobacco 

companies—they would claim that their states needed 

to recoup the cost o f Medicaid expenses incurred due to 

smoking, unleashing a swarm o f private lawyers to sue, 

while getting their legislative allies to change the legal 

rules so as to wipe out the industry's ability to defend 

itself. T h e plan worked like a charm, with the tobacco 

industry eventually agreeing to the Master Set t lement 

Agreement ( M S A ) obligating the firms to pay enormous 

sums to the states and their hired attorneys. 

Levy points out many legal flaws in the case against 

the tobacco industry that the judges ignored. For exam

ple, there is the long-established legal doctr ine o f 

"unclean hands," which says that a plaintiff seeking dam

ages must have taken any reasonable steps to minimize 

its damages. Levy pointedly asks, " l l ] f the correctness o f 

Florida's position was so apparent, why did it take 3 0 

years after the Surgeon General's initial warnings for the 

state to press its claims? W h y didn't Florida opt out o f 

Medicaid, or ask the federal government to exclude 

smoking-related illnesses from its list o f covered treat

ments?" B u t the deck was stacked against the tobacco 

defendants. N o legal rules would be allowed to stand 

between the states and the oceans o f money they were 

drooling over. 

Is the M S A itself legal? Levy strongly argues that it 

isn't, calling it " the mothe r o f all antitrust violations." In 

order to ensure the steady flow o f tobacco money into 

government coffers, the M S A in effect creates a huge 

cartel that shields the big cigarette firms from compet i 

tion. T h e author is no friend o f antitrust, but demon

strates that i f we take that law seriously we must regard 

the M S A as illegal. T h e state, however, turns a blind eye 

to its own attacks on competi t ion. 

Levy then examines the lawsuits against the firearms 

industry, lead paint, fatty foods, and alcohol. M o r e o f the 

same tactics, although so far the shakedown artists have 

not repeated their tobacco "success." 

T h e second part o f the b o o k is Levy's attack on 

antitrust law, which he calls "corporate welfare for mar

ket losers." H e begins by arguing that the most basic 

concept o f antitrust law is erroneous. " T h e assumption 

43 O C T O B E R 2005 



B o o k R e v i e w s 

o f would-be regulators—that inefficiencies, especially in 

h igh- tech markets, can lock a company into a position 

from which it cannot be unseated—is a myth," Levy 

writes. Far from protecting consumers against m o n o p o 

lies, antitrust is really a means for both government and 

less-successful firms to squeeze "damages" out o f market 

winners. T h e book's analysis o f the antitrust case against 

Microsoft is utterly devastating. 

Shakedown is ultimately a b r i e f in favor o f freedom 

and the rule o f law. I f you favor those ideas, you'll love 

this book . ® 

George Leef feeorgeleef@aol.coni) is the book review editor of The 
Freeman. 

Why Globalization Works 
by Martin Wolf 
Yale Univers i ty Press • 2 0 0 4 / 2 0 0 5 • 3 2 0 pages • $ 3 0 . 0 0 

hardcover; $ 1 8 . 0 0 paperback 

R e v i e w e d by Mar t in M o r s e W o o s t e r 

globattution works 
L; ook at the foes o f economic 

''globalization and you'll find a 

curious coalition. S o m e are left-

wingers w h o oppose globalization 

because they oppose capitalism. B u t 

others are r ight-wing protectionists 

w h o don't like foreign compet i 

tion. 

T h e strength o f the anti-global-

ist coalition has waxed and waned over time, but there 

is still a large number o f people w h o believe that g lob

alization is a sinister force that must be stopped at any 

cost. In Why Globalization Works, Mart in W o l f does a fine 

j o b in showing why free trade ensures that the world's 

economies cont inue to grow. 

W o l f is the economics columnist for the Financial 

Times; he is the most libertarian voice in a newspaper 

well known for its stubborn hostility to classical liberal

ism. B u t in the 1970s , before he became a journalist , 

W o l f was an economist for the World Bank , where he 

saw firsthand how the bank's lending for failed Thi rd 

World planning schemes left some o f the world's poor 

est nations more destitute and debt-ridden than they 

were before the bank began to "help" them. This led 

W o l f to see that free trade is the best way to make sure 

that Thi rd World countries are transformed from passive 

recipients o f international aid to productive participants 

in the global economy. 

W o l f is at his best when he refutes the facile claims 

o f the foes o f globalization. A m o n g the charges he 

addresses: 

• Corporations rule the world and force us to buy 

things we don't want. In her 2 0 0 1 book, No Logo, Cana

dian anti-globalist Naomi Klein explains that her hostil

ity towards capitalism began in fourth grade, where "my 

friends and I spent a lot o f time checking each other's 

butts for logos. . . . [W]e were only eight years old but 

the reign o f logo terror had begun." 

"In the last century," W o l f notes, "millions o f human 

beings knew the terror o f police states, genocide, and 

government-engineered famines. B u t insists Klein, I and 

people like me have experienced terror too. W e are not 

just the world's most pampered brats. W e know terror 

too: ' logo terror.' " W o l f then shows that all the evidence 

suggests that consumers are less and less likely to buy 

products solely based on a brand name. And corpora

tions, unlike governments, have no police or tax-col lec

tion agencies to confiscate people's incomes. 

• U n d e r globalization, the Third World gets all the 

manufacturing jobs . An average Chinese worker may 

earn $ 7 5 0 a year while a German earns $ 3 5 , 0 0 0 and an 

American $ 2 9 , 0 0 0 . B u t Americans and Germans are far 

more productive than Chinese workers are. This pro

ductivity advantage ensures that skilled workers in 

American factories earn their high salaries—and explains 

why makers o f complex products such as airplanes or 

drugs are unlikely to move production overseas. 

• Globalization has increased inequality among 

nations. In fact, W o l f argues, the reverse is true. Freer 

markets in China and India have resulted in dramatic 

increases in income levels in those two nations in the 

past decade, ensuring that hundreds o f millions o f C h i 

nese and Indians are leading better lives. Incomes in 

these two countries are nowhere near Western levels, but 

what matters more is that capitalism has made sure that 

the average worker is doing far better than he did under 

the draconian governments o f M a o Zedong or Indira 

Gandhi. 
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Moreover , international companies do not make 

investments in the Thi rd World randomly. T h e y invest in 

countries that believe in the rule o f law—where private 

property is supported, contracts can be enforced by an 

independent judiciary, and an educated labor force is 

available. I f far too many African nations are stagnating, 

it's not because o f stinginess by multinational corpora

tions, but because these countries are ruled by strong

men w h o plunder their countries and leave them as 

e c o n o m i c basket cases. 

W o l f does not reflexively condemn all the ant i -glob-

alizers' arguments. In particular, he says that the charge 

that rich countries are hypocrites for asking poor coun 

tries to open their markets while preserving trade barr i 

ers is "more than justified." H e notes that while global 

tariffs currently average 3 percent, agricultural tariffs are 

a more-punit ive 13 percent—and most o f these tariffs 

hurt the Thi rd World. A Progressive Policy Institute 

study, for example, showed that in 2 0 0 1 the Uni t ed 

States charged Bangladesh $ 3 3 1 million in tariffs—about 

the same as France. T h e result: the tariffs punished 

Bangladeshi farmers trying to better their lives. Farm 

subsidies, antidumping measures, and environmental 

regulations are also frequently used by Americans, E u r o 

peans, and Japanese to keep foreign goods out. Those 

barriers, W o l f believes, should be greatly reduced or 

eliminated. 

Mart in W o l f is a sharp and lucid writer. Those inter

ested in deepening their knowledge o f the world's e c o n 

omy will find that Why Globalization Works is well worth 

the t ime and money. (^| 

Martin Morse Wooster is a former editor at The Wilson Quarterly and 
The American Enterprise. 

Faith in Freedom: Libertarian Principles and 
Psychiatric Practices 
by Thomas Szasz 

Transact ion Publishers • 2 0 0 4 • 2 6 4 pages • $ 3 4 . 9 5 

R e v i e w e d by B r i a n D o h e r t y 

T homas Szasz, a Freeman co lum

nist and a long- t ime libertarian 

hero, thinks that many other l iber

tarian luminaries are slacking on the 

j o b . Szasz has fought his intellectual 

and legal battles for individual 

•

liberty—always paired with respon-

•'• ' s ib i l i ty—in a particularly c o n -

J tentious arena: the struggle over 

rights for the so-called mentally ill. Szasz wonders why 

so many other prominent libertarians have failed to back 

h im up on this or even wri t ten things that militate 

against his efforts. 

H e explores that question, and offers many stinging 

rebukes, in his latest book , Faith in Freedom: Libertarian 
Principles and Psychiatric Practices. Its focus makes this very 

much an "inside baseball" b o o k for those interested in 

libertarianism's philosophical and intellectual history. It's 

not a good place to begin dipping into the intellectual 

richness o f Szasz's huge oeuvre. Often he seems to assume 

a ready familiarity with his own heterodox thinking 

about the real nature o f mental illness and how con t em

porary psychiatry deals with it. Szasz condemns as a per

nicious myth the popular not ion that the behaviors for 

which people are labeled "mentally il l" are caused by 

organic brain diseases that segregate those thus labeled 

from the liberal world o f freedom and responsibility. 

Psychiatry, Szasz asserts, has built a citadel o f coercion 

around that myth, one whose dual purposes are to incar

cerate the innocent , through involuntary hospitalization, 

and exonerate the guilty, through the insanity defense. 

Szasz presents his case for these ideas at length else

where—most vividly and convincingly, to this reader's 

judgment , in his 1987 work Insanity: The Idea and Its 
Consequences. B u t here he uses his ideas about mental ill

ness mostly as a set point from which to condemn other 

liberal and libertarian thinkers for abandoning their fre

quent bravery and good sense when it comes to psychi

atry. Chapters are devoted to how libertarian or liberal 
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thinkers and institutions, including J o h n Stuart Mil l , the 

Amer ican Civil Liberties U n i o n , Ayn R a n d , Nathaniel 

Branden, Ludwig von Mises, F. A. Hayek, Murray R o t h -

bard, and R o b e r t Noz ick , have dealt w i th—or not dealt 

wi th—these issues to which Szasz has dedicated his 

career. H e finds them all wanting, either through failures 

o f omission or commission. 

" I believe that all Americans—especial ly l ibertari

ans—have a moral and intellectual duty to confront the 

conflict between liberty and psychiatry and articulate 

their position regarding the idea o f mental illness and 

the psychiatric coercions and excuses it justifies," Szasz 

insists. O n l y the Libertarian Party among contemporary 

libertarian institutions, he says, fully applies libertarian 

ideas o f self-ownership and the rule o f law to the world 

o f psychiatry. 

I think Szasz is being somewhat unfair through much 

o f this book . H e doesn't pay proper heed to the e c o 

nomic principles o f comparative advantage and oppor

tunity cost. It ought not necessarily be the task o f every 

advocate o f libertarianism to man the barricades on 

every specific application o f libertarian ideas to the real 

world, despite Szasz's lament that "many libertarians . . . 

dwell on the importance o f free markets, except in psy

chiatry, and tirelessly recite the mantra that 'people 

should be free to do whatever they want in life as long 

as their conduct is peaceful,' but do not ment ion mental 

health laws, much less advocate their repeal." 

Given the idea, going back within the libertarian tra

dition at least to Mil l , that liberty applies fully only to 

adults competent to handle their own affairs responsibly, 

it takes a particularly fierce independence o f mind, c o m 

bined with careful study o f his work, to endorse Szasz's 

application o f classical-liberal principles to the so-called 

insane. To someone who has aimed his intellectual 

efforts in other directions—who has not, as Szasz has, 

studied the world o f psychiatry extensively and from the 

inside—it is a perfectly excusable error for an "educated 

layman" libertarian to presume, as all the experts insist, 

that the so-called insane are not, any more than children 

or Alzheimer's victims would be, competent individuals 

deserving all the rights and privileges o f such, but are in 

fact people who require paternalistic care. (Szasz himself 

has criticized R a n d for not recognizing the existence o f 

innocent dependency in the human world, as witness 

her lack o f children or the extremely aged in her work.) 

W h e n his complaint is that the writers in question 

don't ment ion the psychiatric-control issues that Szasz 

has built his career on, not that they have openly advo

cated the incarceration o f the "mentally ill," his barbs 

seem especially ill-aimed. 

Szasz is a brilliant and brave thinker, and I can under

stand his frustration that he has slashed and walked paths 

that few have been prepared to j o i n h im on. In this case, 

that frustration has led to a b o o k not quite up to his 

highest standards in all its parts, although it still contains 

valuable chunks o f his brilliant and passionate defenses 

o f liberty and responsibility. @ 
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The Pursuit o f Happiness 

Australian Labor-Relations 
B Y C H A R L E S W . B A I R D 

I n mid-March, at the behest o f the H . R . Nicholls 

Society, I traveled to several Australian cities speak

ing on the subject o f the Amer ican labor market and 

the lessons that it might have for labor-law reform in 

Australia. Along the way I discovered that Australian 

labor-relations regulations are much more irrational, 

contradictory, and oppressive even than our own 

National Labor Rela t ions Act . 

Since early last century relations be tween employers 

and workers in Australian workplaces have been subject

ed to "awards" by a quasi-judicial body, the Australian 

Industrial Rela t ions Commiss ion ( A I R C ) . Collective 

bargaining as we k n o w it in the Uni t ed States did not 

exist at least until the late 1 9 8 0 s . T h e A I R C ' s awards, not 

agreements, determined the terms and conditions o f 

employment . Employees and employers were regarded as 

insufficiently knowledgeable to c o m e to sensible agree

ments, even collective agreements, at the enterprise 

level. Employees were assumed to have far less bargain

ing power than employers, so any agreements between 

them had to harm workers. O n l y the anointed wise men 

o f the A I R C could k n o w what was proper and just . 

W h i l e there were some baby-step reforms in the late 

1980s and the 1990s , the awards system still dominates 

industrial relations in Australia. A union or a group o f 

unions representing workers in an industry or sector o f 

the economy presents its demands to the A I R C , and an 

employers' organization representing employers in that 

industry or sector takes the other side o f the "dispute." 

T h e A I R C grants a detailed, prescriptive award in the 

dispute that, by force o f law, is imposed as a m in imum 

standard throughout the industry or sector. T h e unions 

and employers' organizations are assumed, respectively, 

to represent all workers and all employers in the indus

try or sector. Before 1 9 9 6 individual workers and 

employers were not permit ted to opt out o f either the 

representation or the awards. 

Sell-Out 

Opt ing out is still difficult. Because the A I R C accepts 

the hoary bargaining-power disadvantage myth as an 

article o f faith, unions exert much greater influence on 

awards than employer organizations, which often feel 

impelled to make concessions. This tripartite arrange

ment , not dissimilar to that o f fascist Italy, is known in 

Australia as the "industrial relations club." 

Awards are typically hundreds o f pages long and they 

prescribe in infinite detail what can and cannot happen 

in covered industries and sectors. In addition to wages 

and salaries, all rules for work, breaks, leaves, promotions, 

demotions, transfers, layoffs, terminations, holidays, and 

even j u r y duty are prescribed. O n c e an award is made, a 

union has a right o f entry into workplaces, even where 

none o f its members are employed, and even in union-

free workplaces, to ensure the award is being applied. 

O n c e the A I R C imposes an award it may adjust other 

awards in other industries and sectors to preserve appro

priate "wage just ice and fair relativity." Before the late 

1980s the high prices for labor that emerged from this 

system were supported by tariffs and other barriers to 

compet i t ion in product and services markets. Excep t in 

the underground economy, market considerations were 

irrelevant. 

In the 1980s , because o f increasing globalization o f 

c o m m e r c e and competi t ion, it became clearer that this 

dirigiste arrangement harmed almost all consumers, 

employees, and employers, not to ment ion the u n e m 

ployed and the underemployed. Like their neighbors in 

N e w Zealand, Australians implemented liberalizing 

reforms in financial, product, and services markets, but 

only very marginal ones in labor markets. T h e myth o f 

labor's bargaining-power disadvantage held even the 
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reformers in its thrall. N e w Zealanders cast the myth 

aside in 1991 when they enacted the Employment C o n 

tracts Ac t ( E C A ) , which almost completely liberalized 

their labor markets. 

Australia legalized union-based collective bargaining 

at the enterprise level in 1 9 8 8 and union-free collective 

bargaining at the enterprise level in 1 9 9 3 . Individual 

agreements be tween an employer and an employee 

were still banned, and collective agreements were sub

j e c t to a " n o disadvantage test" with respect to compa

rable awards. Tha t is, the agreements had, in the eyes o f 

the A I R C , to provide compensat ion and other employ

ment condit ions that overall made workers at least as 

well o f f as workers covered by traditional comparable 

awards. 

Attempt at Reform 

In 1996 a coalition o f the Liberal and National Parties 

took control o f the lower house o f the Australian Par

liament from the Labor Party. J o h n Howard, a Liberal 

M P w h o had promised to move toward greater liberal

ization o f labor markets, became pr ime minister. Tha t 

year Parliament enacted the Workplace Rela t ions Act 

( W R A ) , which is still the law today. T h e principal stated 

intention o f the W R A is to move Australia away from 

centralized awards toward decentralized enterprise-level 

agreements. It also permits individual bargaining for 

individual emp loymen t contracts called Australian 

Workplace Agreements (AWA), although the Office o f 

Employment Advocate ( O E A ) is required to check 

whether they pass the no-disadvantage test. 

B y any reasonable measure the W R A has not a c c o m 

plished its principal goal. W h i l e there are now many 

col lec t ive and individual decentral ized workplace 

agreements in place, they all must comply with the cen

tralized A I R C awards. T h e A I R C , not Parliament, sets 

legal min imum wages in Australia, and it does not 

impose one legal min imum wage at a t ime as Congress 

does in the Uni t ed States. It imposes literally thousands 

o f them in its awards. T h e A I R C is made up almost 

exclusively o f people w h o have a vested interest in 

preserving the old union-dominated awards system. 

T h e y take advantage o f every actual ambiguity, 

and invent ambiguities that do not exist, in the W R A to 

try to preserve the old dirigiste system. 

T h e fecklessness o f the W R A is largely due to the 

fact that in 1 9 9 6 the Howard government controlled 

only the lower house o f Parliament. T h e Labor Party 

controlled the Senate. Whi l e the lower house elects the 

prime minister, both houses have to agree on legislation 

before it is enacted, so the liberal reformers were forced 

to compromise with defenders o f the status quo. T h e 

result was a law o f over 5 0 0 pages o f incredible c o m 

plexity consisting o f confusing, contradictory, and often 

ambiguous language that makes it possible for the m e m 

bers o f the A I R C to interpret it according to their own 

predilections. 

T h e 2 0 0 4 election gave Howard a fourth term as 

prime minister; the coalition won continued control o f 

the lower house as well as eventual control o f the Sen

ate. Australian liberals thought that it might at last be 

possible to enact substantial labor-market liberalizations, 

perhaps even going so far as N e w Zealand did in 1 9 9 1 . 

Alas, those hopes have been dashed. 

In May 2 0 0 5 the Howard government announced an 

outline o f measures it would try to enact after the 

change o f control o f the Senate in July 2 0 0 5 . T h e n o -

disadvantage test would be dropped. T h e A I R C would 

lose its powers to set min imum wage rates and to 

approve enterprise collective agreements. Its role would 

be reduced to resolving industrial disputes and simplify

ing existing awards. However, a new bureaucracy, the 

Australian Fair Pay Commiss ion ( A F P C ) , would set 

min imum wage rates no worse than existing awards, 

which would be new awards in everything but name. 

T h e O E A would approve enterprise collective agree

ments and continue to approve individual AWAs. T h e 

A F P C and O E A would be instructed to take economic 

factors into consideration when making their decisions. 

(Imagine that!) A special task force would be charged 

with reviewing existing awards. Hopefully, to the extent 

there would be new decision-makers, they would be less 

wed than the A I R C to the old regime. 

Compared to N e w Zealand's E C A , the Howard gov

ernment's proposals look more like a sellout to the 

industrial-relations club than meaningful labor-relations 

reform. A golden opportunity has been lost for want o f 

moral clarity and political courage. (M 
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