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Perspective 

The State Is Morally 
Hazardous to 
Your Health 

I t's never been more important for advocates of indi
vidual liberty to emphasize that what is failing today 
is not the free market but the state. To claim other

wise is to ignore generations of pervasive and deep-
seated privilege through government interference wi th 
the marketplace. 

Intentions are irrelevant. The laws of economics p ro 
ceed whe ther those w h o interfere have good motives or 
bad. But we should not be oblivious to the fact that 
most interference is not purely "public-spir i ted." 
Rather , it's self-serving, as power-wielding politicians 
hun t for votes and reward corporate and other allies. 

Many of the privileges have been in the form of 
guarantees to institutions that lend money to h o m e -
buyers. T h e subpr ime-mortgage mess, overblown by 
the news media as it is, has been portrayed as the result 
of recklessness and predation by lenders in an unregu
lated marketplace. But would they have lent money to 
people wi th bad credit and no assets if they knew that 
they and their stockholders would have to bear the 
losses in full? 

Such lending can only be explained by the presence 
of an explicit or implicit guarantee against loss. And 
only the government—the Federal Reserve (the gov
ernment 's legal counterfeiter) in particular—is in a posi
tion to offer such a guarantee by overtly or covertly 
promising to come to the rescue with low interest rates 
or injections of liquidity. (Incidentally, about half of 
foreclosures involve pr ime, fixed-rated mortgages.) 

T h e result this intervention is called moral hazard, a 
wel l -known p h e n o m e n o n in which a guarantee against 
risk increases the likelihood of risky activity. Put 
another way, people respond to incentives. W h e n some
one else bears the losses, people act differently from 
h o w they would act if they expected to bear the losses 
themselves. W h e n the market is disciplined by free com
petit ion, all incentives point in the direction of prudent 
risk-taking. Government intervention changes that. See 
the history of the S&L collapse for details. 
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This is key to the mortgage difficulty that has spread 
through the credit markets and helped br ing the econ
omy to a crawl. 

Another part of the story is the government 's efforts 
to drastically lower the cost of buying a home . A c o m 
bination of government agencies and government -
sponsored enterprises (FHA, VA, Fannie Mae, Freddie 
Mac) made it possible for people to buy houses wi th 
little or no down payment and insured mortgages. O n 
top of that, the federal government threatened sanc
tions against lenders that were reluctant to take on low-
income borrowers wi th poor credit ("redlining"). 

T h e result was a volume of mortgages that would be 
viable only as long as h o m e values cont inued to 
increase. But despite government-fueled expectations 
and ill-advised policies, there was no guarantee of that. 
W h e n values went south, a slew of homeowners were 
left wi th loans that were larger than the market price of 
their homes. T h e absence of equity made default an 
attractive opt ion. 

T h e government -boos ted secondary market for 
mortgages and the emergence of mortgage-backed 
securities, p ioneered by government-sponsored enter
prises like Freddie Mac, put the volume of shaky m o r t 
gages in a position to rattle hedge funds and " too large 
to fail" investment banks. N o w lenders are reluctant to 
part wi th their money, and the economy is in the dol
drums. T h e Fed stands ready to help the troubled 
investment bankers, reinforcing moral hazard. 

T h e consequences of government 's interference are 
finally clear for all to see. 

This mess is largely the product of a tangled web of 
government policies, including land-use controls that 
made housing artificially expensive. T h e free market 
cannot justly be blamed because for ages there has been 
no free, undistorted market in housing or money. T h e 
privileges granted under political capitalism, or the cor
porate state, have seen to that. Yet the only "solut ions" 
most people can imagine consist of more of the same 
and worse, including ex-post changes in mortgage con 
tracts, interest-rate freezes, expanded authori ty for 

Freddie and Fannie, and wider scope for Fed bailouts of 
investors through loans based on bad collateral. 

T h e table is set for the next "cr is is"—which will of 
course be attributed to laissez faire. T h e fix is in. 

• • • 
California homeschoolers got a scare recently w h e n 

an appeals court said their form of education is illegal. 
But almost before they could react, the court agreed to 
rehear the case. What 's next? Steven Greenhut reports. 

If a politician wants to sound reasonable, he calls for 
compromise. As Gary Galles points out, some things 
can't be compromised. 

Land-use controls not only interfere wi th property 
rights; they also set off a never-ending compet i t ion to 
influence policymakers. T h e economic consequences, 
says Bruce Benson, are serious. 

Freedom in particular areas of life can wax and 
wane. So h o w are we doing today? David Boaz takes 
an inventory. 

C o n c e r n about the growth of government in Amer 
ica didn't begin in the Progressive Era or dur ing the 
N e w Deal. It was present from the start, when the 
Consti tution's ink was still wet on its parchment . O n e 
of the most e loquent of voices warning of imminent 
danger belonged to John Taylor of Caroline. Joseph 
Stromberg explores his constitutional philosophy. 

This issue's columnists examine some intr iguing 
topics. Richard Ebeling looks at secession in connec 
tion wi th Tibet . Lawrence R e e d wonders what's wrong 
wi th private ownership of historical artifacts. Thomas 
Szasz debunks anti-psychiatry. Bur ton Folsom discusses 
John D. Rockefeller and his enemies. John Stossel says 
lobbying abuses could be stopped by shrinking the 
government . Walter Williams insists on distinguishing 
rights from wishes. And Steven Horwi tz , reading a con
servative argument for government intervention in the 
mortgage mess, replies, "It Just Ain't So!" 

Books subjected to review deal with the Constitution, 
Pearl Harbor, the Duke lacrosse case, and Prohibition. 

—Sheldon Richman 
srichman@fee.org 
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From the President 

Freedom and the Right of 
Self-Determination 
B Y R I C H A R D E B E L I N G 

The most guarded prerogative of every govern
men t is its legitimized monopo ly over the use 
of force wi th in its territorial jurisdiction. T h e 

second most important prerogative is its exclusive con
trol over all its territory. By implication, governments 
therefore claim an exclusive right over the political, 
economic , and cultural destinies of the people under 
their control. If people may not voluntarily and peace
fully separate from the state in which they live, then it 
is tacitly claiming ownersh ip 
over them. 

O f course, the most funda
mental r ight of self-determina
tion is the individual's right to 
live his life as he chooses, as long 
as he does not violate any other 
person's right to life, liberty, and 
honestly acquired property. In 
other words, the core principle 
underlying any free society is 
the right of self-ownership. T h e 
individual is no t the property of 
the state, any collective group, or 
any other individual. W i t h o u t 
this principle, freedom is unsus
tainable in the long run. 

T h e recent events in Tibet 
should remind us once again that there is no liberty 
wi thou t the right of self-determination. In 1950, 
shortly after M a o Zedong's communis t armies drove 
Chiang Kai-shek's Nationalist government off the C h i 
nese mainland to Taiwan, they invaded Tibet and 
imposed communis t rule there as well. For the next 
nine years Mao's government suppressed religious free
dom, persecuted and brutalized Buddhist monks , forced 
Buddhist nuns into marriages with Chinese soldiers, 
and imposed economic collectivization on a pastoral 
and peaceful people. 

Tenzin Gyatso, 14th Dalai Lama 
co mmons.wi k i m edia.o r g 

In 1959 a revolt broke out against Chinese rule. The 
Tibetan spiritual leader, the Dalai Lama, was forced to 
flee and take refuge in India, and tens of thousands of 
Tibetans were killed during the Chinese repression of 
the rebellion. In the years since then, communist con
trol has maintained a stranglehold on Tibetan society. In 
addition, the Beijing government has heavily subsidized 
the settlement of thousands of ethnic Chinese, which 
the Tibetans view as potential cultural and ethnic geno

cide, considering that the entire 
Tibetan populat ion wi thin the 
borders of Tibet comes to less 
than three million. In the neigh
bo r ing provinces of Qinghai , 
Gansu, and Sichuan, many among 
the large Tibetan minorities have 
only been taught Chinese in the 
compulsory government schools 
and have often lost all working 
knowledge of the Tibetan lan
guage and its various dialects. 

Whi le the Dalai Lama and his 
government in exile have publicly 
embraced the more conciliatory 
objective of greater au tonomy 
within China, a vast number of 
Tibetans want the right to deter

mine whether they will once again be an independent 
country, which Tibet virtually was from 1913 to 1950. 

T h e Chinese government insists that Tibet has been, 
is, and will permanently remain an integral part of the 
People's Republ ic of China, regardless of the wishes of 
the Tibetans. T h e Chinese government bases its claim 
on the principle that if any piece of land was ever part 
of China, it should remain as such or be reunited with 

Richard Ebeling (rebeling@fec.org) is die president of FEE. 
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China even if it is currently under the jurisdict ion 
of a ne ighbor ing state. This was the justification for 
reclaiming political control over H o n g Kong and 
Macao, and for China's insistence that Taiwan must 
submit to Beijing's authority. It is also the basis for 
China's occasional claim to large stretches of Russian 
terr i tory border ing on China in Siberia. 

T h e classical liberals of the n ineteenth century 
believed that individuals should be free to de termine 
their own lives. It is why they advocated private p rop 
erty, voluntary exchange, and constitutionally limited 
government . They also believed that people should 
be free to reside in any country they wish. In general, 
therefore, they advocated freedom of movemen t . 
Governments should not compel people to stay wi th in 
their political boundaries , nor should 
any gove rnmen t prohibi t t h e m 
from enter ing its terr i tory for peace
ful purposes. 

An extension of this principle was 
that individuals should be free to 
de termine through plebiscite what 
state they would belong to. This is 
distinctly different from the collec-
tivists' no t ion of "national self-deter
mination," the alleged necessity for 
all members of an ethnic, racial, l in
guistic, or cultural group to be incor-

porated wi th in a single political entity, regardless of 
their wishes. Thus , for instance, the Nazis demanded 
that all members of the "Aryan race" be forcefully 
uni ted wi th in a Greater Germany under National 
Socialist leadership. 

Classical liberalism is closer to "individual self-
determinat ion." Austrian economist Ludwig von Mises 
argued in Liberalism (1927) that the liberal ideal allows 
individuals wi th in towns, districts, and regions to vote 
on which state they would belong to; they could 
remain part of the existing state, j o in another state, or 
form a new one. 

Mises stated that in principle this choice should be 
left to each individual, not majorities, since a minor i ty 
(including a minor i ty of one) might find itself wi th in 
the jurisdict ion of a government not of its own choos
ing. But because it was difficult to imagine h o w c o m -

The liberal ideal 
allows individuals 
within towns, 
districts, and regions 
to vote on which 
state they would 
belong to. 

peting police and judicial systems could function on 
the same street corner, Mises viewed the majoritarian 
solution to be a workable second best. 

Minimal Intrusion 

What would at least assure the minimal political 
intrusion into the individual's affairs, even if he 

found himself under a government not of his own 
choosing, was the reduction of state power to protec
t ion of life, liberty, and property in a social order of vol
untary association and free-market exchange. In such a 
world the use of political power to benefit some at the 
coerced expense of others would be eliminated or at 
least reduced to the smallest amount humanly possible. 
Government , then, would be only a "night wa tchman" 

responsible for guarding each individ
ual from force and fraud under the 
equal protect ion of law within its 
monopo ly jurisdiction. 

Many, if not most, of the ethnic, 
linguistic, racial, and cultural conflicts 
that we see wou ld be ended or 
significantly d iminished if this 
right of individual self-determination 
were practiced by nation-states. T h e 
problem of Tibet would soon be a 
footnote in history if only the gov-

e rnment of China would let Tibetans 
vote on whe the r their villages remain part of China or 
become part of an independent Tibet . Areas of Tibet 
in which a Chinese majority voted to remain a part of 
China would have to be allowed to. T h e slate of past 
injustices might have to be cleaned and set aside, wi th 
the outcomes of the plebiscites the bases of a new 
beginning. Bygones, no matter h o w hurtful, might have 
to be bygones. 

Needless to say, the same principle of self-determi
nat ion should be applied to the people of Xinjiang 
province, Inner Mongolia , Taiwan, and H o n g Kong. 

Alas, neither the government of China nor other 
governments seem ready or willing to respect the sov
ereignty of their citizens, which individual freedom and 
self-determination require. We cont inue to live in a 
t ime w h e n governments presume to claim ownership 
over all they administer, including the people. @) 
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Government Intervention Is Needed 
to Solve the Housing Crisis? 

It Just Ain't So! 
B Y S T E V E N H O R W I T Z 

I n his March 18, 2008, co lumn in the New York 
Times, David Brooks addresses the ongoing p rob
lems in the housing industry and concludes that "In 

normal times, the free market works well. But in a cr i 
sis like this one, few are willing to sit back and let the 
market find its own equilibrium." 

Instead, Brooks calls tor a variety of government 
interventions to address the problems he sees, even as 
he recognizes that government contr ibuted to those 
problems. Consistently throughout the 
co lumn he fails to be as skeptical about 
regulators as he is about market partici
pants, al though the regulators are the 
cause of the problem and the key to his 
proposed solution. It simply "just ain't 
so" that additional regulations are nec 
essary to deal wi th these problems; in 
fact, they are likely to exacerbate them. 

Brooks begins wi th a typical litany 
of potential problems arising from the 
fall in housing prices. Millions of p e o 
ple are expected to default on mortgages in the next 
few years, wi th millions of others owing more than 
their houses are wor th . Fur thermore , he worries that 
uncertainties about mortgage-backed securities will 
create ongoing problems for the banking system for 
the foreseeable future. And as for who's to blame 
for the situation, Brooks points to "ou t of control" 
mortgage brokers, regulators w h o were "asleep," and 
homebuyers w h o thought themselves entitled to huge 
houses as well as ever-rising property values. 

Brooks then asks, rhetorically, "Shouldn ' t people be 
held responsible for their stupidity and greed?" His 
answer, unfortunately, is "no t really." 

One point worth 
noting in the hand-
wringing over the 
housing crisis is that 
it is not a universal 
phenomenon. 

O n e point wor th not ing in the hand-wr inging over 
the housing crisis is that it is not a universal p h e n o m e 
non. Yes, it's very much true that housing prices have 
taken a big tumble in a number of major metropolitan 
areas, but more so in hot markets like Las Vegas and 
south Florida, as well as the affluent suburbs of other 
cities. T h e fact that many of these places are in "b lue" 
states, whe re opin ion-makers tend to live, might 
explain why it has received so much media attention. 

However, in the rest of the Uni ted 
States the effects are not so great. 
And where I live, near the Canadian 
border in N e w Y o r k state, the local 
newspaper indicated that housing 
prices in the t r i -county area are 
up over one year ago. Moreover, 
reports from areas wi th high fore
closure rates suggest that some 
number of the houses falling in 
value in hot areas were bought to 
be "flipped," that is, sold quickly for 

a profit, rather than lived in as primary residences. The 
number of people losing their pr imary residences is 
much lower than the total in mortgage default. 

However, let's grant Brooks the fact that there is a 
crisis at hand. W h y then not have individuals take 
responsibility for their own bad choices? H e argues that 
such responsibility, while important , has its limits. 
Specifically, he cites research in behavioral economics 
that shows h o w we "are powerfully and unconsciously 
influenced by the ideas and assumptions that float 

Steven Honvitz (sghonvitz@stlawu.edu) is a professor of economics at St. 
Lawrence University. 
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around in the social ether." In his view "financial elites" 
offered "delicious loans to consumers" that they appar
ently were powerless to resist because they were unable 
to see the real risks involved. Therefore, they are to be 
rescued from their own short-sightedness. 

This a rgument is dangerous in two ways. First, am I 
then to be saved from myself every t ime I walk into a 
restaurant that dangles a delicious serving of Buffalo 
wings before me at a pr ice I am apparently powerless 
to resist, only to discover later that I've gained weight 
and caused my cholesterol to rise? W h a t about that 
ultra-soft toilet paper I buy that turns out to be no t as 
soft as I expected? As F. A. Hayek argued decades ago 
w h e n similar arguments were made by people like 
J o h n Kenne th Galbraith, the fact that our opinions and 
beliefs are very m u c h shaped by the cultural environ
men t and not consciously or rationally chosen does 
not mean that specific sellers can somehow "del iber
ately de te rmine the wants of particular consumers." 
T h e results of behavioral economics do no t suggest 
we are victims of malevolent sellers, whe the r of food 
or mortgages. 

But suppose Brooks is right that we are being over
whelmingly influenced by the ideas in the social ether. 
Why is this not equally true of those whom he would 
empower to save us from ourselves, if not Brooks himself? D o 
we suddenly become all-knowledgeable and able to 
resist that social ether w h e n we move from consumer 
to regulator? Perhaps Brooks himself interprets the 
housing crisis the way he does because of similar 
unconscious, and erroneous, influences. Whatever the 
t ruth of the results of behavioral economics, they do 
not by themselves provide a case for government regu
lation of h u m a n behavior because, like the fact that 
people are generally self-regarding, the claim that p e o 
ple are unconsciously influenced applies to regulators as 
well. H o w can we be sure they will do any better than 
the same people will in the marketplace? 

Perhaps most disturbingly, Brooks dismisses the most 
trenchant criticism of some sort of bailout by invoking 
the language of crisis. T h e danger of a bailout of h o m e 

owners or mortgage holders is that it creates "moral 
hazard" for the future. Moral hazard refers to the 
propensity to engage in more of a risky behavior w h e n 
you k n o w you are insured against a bad outcome. A 
bailout today suggests that all parties can count on such 
bailouts in the future, reducing the costs of engaging in 
the same sort of risky behavior down the road. In fact, it 
was former Federal Reserve chairman Alan Greenspan's 
promise several years ago that the Fed would cushion 
against bursting asset bubbles that some commentators 
blame for encouraging the risky loans in the housing 
market. Brooks recognizes that this is a concern, but 
then says that's a worry for "normal t imes" In a crisis, 
concerns like this go "on the back burner." 

Dangerous Precedents 

What is so disturbing about this argument is that it 
is precisely dur ing crises that precedents get set 

and powers are given to government that never are 
given back. As the work of R o b e r t Higgs has docu
mented , very rarely do the temporary powers given to 
the state to address a specific crisis ever get completely 
removed w h e n the crisis passes. It is all too easy for the 
politics of a crisis to slowly transform into the politics 
of "normal times." In the current situation, regulators 
are not even bo ther ing to pretend that their "need" for 
n e w powers is a " temporary necessity." T h e current 
proposal to give the Fed broad n e w regulatory over
sight will be a pe rmanen t increase in the power of the 
state. To the extent the causes and consequences of the 
problems in the housing market have been misinter
preted and power -hungry politicians and regulators see 
an oppor tuni ty to swoop in, more "solut ions" such as 
this one are sure to follow. 

Those w h o propose intervention to bail out h o m e 
owners and mortgage providers not only fail to see that 
it was prior intervention (among other things, the 
promised bailout) that helped to create the current cr i 
sis, but they also fail to recognize that the precedent 
created by a bailout makes it more likely that one will 
occur in the future. | | ) 
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Court Holds California's Homeschoolers 
in Suspense 

B Y S T E V E N G R E E N H U T 

A nyone interested in the nearly criminal mis
management of the nation's government - run 
schools need only do research on the acronym 

LAUSD. In March 2006 Los Angeles Mayor Antonio 
Villaraiogosa gave a speech blasting the LAUSD—Los 
Angeles Unified School District—for its "culture of 
complacency" and described the dropout problem 
in the district as " the n e w civil rights 
issue of ou r t ime." These aren't 
the words of a conservative education 
reformer, but of a liberal Democrat ic 
mayor wi th close ties to the teachers' 
union. H e is the latest in a string of 
LA mayors w h o have tried to deal 
wi th a school system that's i m m u n e 
from serious reform, not to ment ion 
unable to keep students safe. 

I offer this as a background to an 
article on homeschool ing for this 
simple reason: California officials 
operate some of the worst education 
bureaucracies in the nation. Yet some 
officials here are concerned not so 
m u c h wi th the g o v e r n m e n t - r u n 
schools, but wi th the possibility that a 
fraction of the state's students are 
being educated by their non-credentialed parents at 
home . This is the "let no flower b l o o m " approach to 
public policy, as government officials and public-sector 
unions react against small private successes in their 
midst, mainly, I suppose, because of the embarrassment 
it entails. If for a few bucks a year parents can teach kids 
w h o go on to excel in state tests, get accepted to 
Berkeley, and win spelling bees, then why can't the p ro -

If for a few bucks a 
year parents can teach 
kids who go on to 
excel in state tests, get 
accepted to Berkeley, 
and win spelling 
bees, then why can't 
the professional 
"educators" do as 
well with $11,000? 

fessional "educators" do as well wi th $11,000 or more 
per student each year taken from taxpayers? 

In California this issue of homeschooling had been 
dormant for about five years, after the current superin
tendent of public instruction overruled his predeces
sor's policy of harassing homeschools. But a February 
ruling by the state district court of appeal brought back 

reminders of the bad old days after it 
ruled that "parents do not have a con
stitutional right to homeschool their 
children. . . . Because parents have a 
legal duty to see to their children's 
schooling within the provisions of 
these laws, parents w h o fail to do so 
may be subject . . . to imposition of 
fines or an order to complete a parent 
education and counseling program." 
T h e court even issued a threat to par
ents that they could lose custody of 
their children if they persist in teach
ing them at home: " the juvenile court 
has authori ty to limit a parent's con
trol over a dependent child." 

This ru l ing—which stemmed from 
a Child Protective Services action 
against a Los Angeles Coun ty h o m e -

schooling parent accused of physically and emotionally 
harming his kids—was remarkably broad and viewed 
by most observers as outlawing homeschooling. My 
newspaper columns argued that parents had much to 
fear from the ruling, which could give local school 

Steven Greenhut (sgreenhut@0cye2ister.com) is a columnist for the O r a n g e 
C o u n t y Reg i s te r in Santa Ana, Calif. 
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districts the rationale to declare homeschooled kids 
truants. T h e case needs to be overturned, but two sig
nificant things happened in the ensuing weeks. 

First, al though the California Teachers Association 
celebrated the rul ing, p rominen t Repub l i can and 
Democra t i c politicians rebuked it. Gov. Arno ld 
Schwarzenegger vowed to push for a legislative fix, but 
he seems unclear on what course his administration is 
going to take. M o r e important , the super intendent of 
public instruction, Jack O 'Conne l l , declared that h o m e -
schooling is legal and that his depar tment would 
respect the choices made by homeschool ing parents. 

Second, in the wake of such political and public 
outrage, the court of appeal vacated the ruling and 
said it would rehear the case. It will take months to get 
a new ruling, but homeschool families 
are safe for now, and it's likely that any 
new ruling will be tailored in a nar
rower manner. Homeschoolers still have 
reason for worry, though, so it's wor th 
looking closely at h o w such a basic free
d o m could come under a sustained gov
e rnment assault. 

T h e good news is that the h o m e -
schooling landscape has changed signifi
cantly in California in the past five 
years. In a February 2003 Freeman arti
cle, I described "California's War on 
Homeschoole rs" under then-Super in 
tendent Dela ine Eastin. A teachers ' 
un ion ideologue (who lacked a teaching 
credential herse l f ) , Eastin believed 
homeschool ing to be illegal and was dedicated to 
stamping it out. She argued that parents w h o h o m e -
schooled needed a state teaching credential, even 
though at the t ime about 13 percent of public-school 
teachers in California lacked one. 

T h e problem: California law then, as now, is unclear 
on the issue of homeschool ing. T h e state has compu l 
sory-educat ion laws that require government schooling 
for minor children unless they attend private schools or 
are tutored by someone wi th a teaching certificate or 
meet some other narrow exceptions. Foes of h o m e -
schooling argue that homeschooled kids don' t meet any 
of those exceptions. But homeschool defenders point 

to another section of the education code: "Ch i l 
dren w h o are being instructed in a private full-time 
day school by persons capable of teaching shall be 
exempted" from the compulsory-educat ion law. 

I 

t 

Jack O'Connell, California Superintendent 
of Public Instruction 
Photo by Cyndy Sullivan, North County (Calif.) Times 

Legislation and Unions 
n an ideal world (or some place more rational than 
the California legislature), some sort of legislative 

clarification would be welcome, but homeschool ing 
families and their defenders have been correctly fright
ened by such a direct approach. They understand that 
the teachers' unions, wh ich have m u c h power in bo th 
houses of the Democra t ic -domina ted legislature, could 
easily steer such a "fix" into a direct banishment of 
homeschool ing, which could leave families far worse 

off than they are now. 

So homeschoolers and most school 
d is t r ic t s—which ul t imately decide 
whe the r to pursue cases against t ru 
ants—embraced a sort of "don ' t ask, 
don' t tell" work-around. Parents regis
tered their homeschools as private 
schools or enrolled in a private or 
charter school, then taught their kids 
in a home-s tudy program. Those w h o 
chose to call themselves private 
schools filled out a private-school affi
davit at their local county depar tment 
of education. T h e occasional depart
ment challenged this, but most did 
not . 

But in 2002 the state Depar tment 
of Educat ion adopted a change in h o w parents were 
required to file those affidavits. Instead of filing with 
their county education departments , parents were told 
to file the affidavits directly wi th the state's depar tment 
online. It sounded simpler, but homeschoolers got 
nervous, given the department 's position on h o m e -
schooling. To make matters worse, Eastin sent a letter 
to the local departments explaining the state's policy 
regarding the new private-school filing procedures: 

"As generally understood, the t e rm homeschool ing 
describes a situation in which non-credent ialed parents 
. . . teach their own children, exclusively, at home, 
often using a correspondence course or other types of 
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courses. Defined in this way, homeschool ing is not 
authorized in California, and children receiving h o m e -
schooling of this kind are in violation of the state's 
truancy laws." 

Eastin was clear. T h e "no t authorized in California" 
line is a giveaway. Yet she denied that she was using 
her post to outlaw homeschool ing. 

Fortunately, Eastin's t e rm ended soon after this, and 
she left the state. Al though he was noncommit ta l dur
ing his campaign for superintendent , former legislator 
Jack O 'Conne l l quickly put the kibosh on Eastin's anti-
homeschool efforts after he was elected. H e said he 
believed in homeschool ing as a choice in education, 
and homeschoolers have operated in peace until the 
cour t decision in February. 

T h e Rachel L. case should send shivers down any 
freedom-lover's spine. Three judges—two Republ ican 

appointees and one Democrat ic appointee—not only 
denied that there is any right to homeschool in Cali
fornia, but described education and the role of parents 
in starkly big-government terms. The case also gives 
disturbing insight into the state of parental rights in 
America today. 

In giving the case background, the judges explained 
that the family's eldest child reported physical and 
emotional mistreatment by the father: " T h e Los Ange
les Coun ty Depar tment of Children and Family Ser
vices investigated the situation and discovered, among 
other things, that all eight of the children in the family 
had been homeschooled by the mother rather than 
educated in a public or private school." 

In a footnote the court explained that one of the 
explanations the parents offered for not sending their 
kids to school was that "educating children outside the 
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h o m e exposes them to 'snitches. '" T h e court seems to 
be mocking the parents here, but Leslie Heimov, exec
utive director of the organization that represented the 
family's two children in the case, told the San Francisco 
Chronicle that "her organization's chief concern was not 
the quality of the children's education, but their 'being 
in a place daily where they would be observed by people 
w h o had a duty to ensure their ongoing safety'" 
(emphasis added). So the winn ing party in the case 
argued directly that education per se wasn't at issue, 
only the ability of outsiders to moni to r wha t was going 
on inside this particular family's home . 

The State's View of Education 

The court then quoted the California Const i tut ion, 
which states: "A general diffu

sion of knowledge and intelligence 
being essential to the preservation of 
the rights and liberties of the people, 
the Legislature shall encourage by all 
suitable means the p r o m o t i o n of 
intellectual, scientific, moral, and agri
cultural improvement ." Based on that 
sentence, the court echoed this point 
from an earlier case: "In obedience to 
the constitutional mandate to br ing 
about a general diffusion of knowl 
edge and intelligence, the Legislature, 
over the years, enacted a series of 
laws. A pr imary purpose of the edu-
cational system is to train school children in good citi
zenship, patriotism and loyalty to the state and the 
nation as a means of protect ing the public welfare." 

R e a d that again for full effect: A pr imary purpose of 
education is train children to be loyal to the state! This 
is ironic, because w h e n libertarian critics of public edu
cation argue that the main goal of public education is 
not to teach, but to p romote the government or to 
propagandize, we are mocked as extremists. Yet the 
court's own opinion supports this view. 

Here's the court explaining why private schools are 
acceptable, but homeschools are not , based on what is 
k n o w n as the Turner case (1953): " T h e court observed 
that whereas it is unreasonably difficult and expensive 

their homes , supervising teachers in organized private 
schools is less difficult and expensive." 

T h e sole focus of the court was the prerogative of 
government . T h e above statement is most telling, in 
that it mentions noth ing about the rights of the people 
and is commit ted to approving a scenario that is most 
convenient for the government . Have things really got 
ten this bad? 

But as bad as this case has been, some homeschool 
ing advocates told the public not to worry. They 
argued that the appeals court's decision here was nar
row and only dealt wi th one family that happened to 
homeschool through a home-s tudy arrangement wi th a 
religious school. O n e blogger, called Ace of Spades, 
argued, "If only the parents had at tempted to h o m e -

school their kids in one of the statuto
rily prescribed methods, they would 
have prevailed." It's just one opinion, 
of course, but the blog post was 
e-mailed wide ly—even by h o m e -
school supporters w h o wanted to 
reassure fellow homeschoolers that 
they had no th ing to wor ry about. But 
falsely reassuring people is no better 
than unnecessarily scaring them. Most 
legal authorities on bo th sides of the 
issue, however, agreed that the ruling 
could spell t rouble for the state's 
homeschoolers . 

Those w h o echoed Ace of Spades' 
reasoning clearly misunderstand California's law regard
ing homeschool ing. Parents could no t simply follow 
"statutorily prescribed me thods" for homeschool ing 
because there are no clear statutorily prescribed m e t h 
ods. T h e law is unclear, which leaves parents dependent 
on the latest interpretations of state officials. T h e court 
ruling gives ammuni t ion to districts that might want to 
take a negative view of homeschool ing. 

By striking down homeschool ing through a private-
school program, the court attacked one of the main 
ways parents homeschool in this state. Parents can enroll 
their kids in private or charter schools, the court 
argued, but their kids must actually go to those schools 
and not be schooled instead at home, unless the tutor 

for a state to supervise parents w h o instruct children in or parent has a government teaching certificate (some-

By striking down 
homeschooling 
through a private-
school program, the 
court attacked one 
of the main ways 
parents homeschool 
in this state. 
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thing few parents have or even would want) . N o w o n 
der most homeschool families have been alarmed by 
the decision; it seems to undermine the way most of 
t hem operate wi th in the current system. 

The Scope of the Decision 

T he scope of this decision by the appellate court 
is breathtaking," said Brad Dacus, president of 

the Pacific Justice Inst i tute (PJI) in Sacramento, 
wh ich defends homeschoo l families. "It no t only 
attacks traditional homeschool ing, but also calls into 
ques t ion homeschoo l ing th rough charter schools 

and teaching children at h o m e via 
independent study through public and 
private schools." 

Fortunately, homeschoolers got agi
tated at the decision and the state's 
political establishment reacted appro
priately. R i g h t after the decision was 
publicized, I called O'Connel l ' s office 
and his spokeswoman emphasized that 
the super in tenden t supports h o m e -
schooling as an educational choice. 

T h e superintendent issued a state
ment : "I have reviewed this case, and I 
want to assure parents that chose to 
homeschool that California Depar t 
ment of Educat ion policy will not change in any way as 
a result of this ruling. Parents still have the right to 
homeschool in our state. . . . As the head of California's 
public school system, I hope that every parent would 
want to send their children to public school. However, 
traditional public schools may not be the best fit for 
every student. . . . [S]ome parents choose to send their 
children to private schools or to homeschool , and I 

What is more 
fundamental to the 
idea of a free society 
than the ability to 
teach one's children 
at home without the 
prying eyes and 
approval of the state? 

respect that right. I admire the dedication of parents 
w h o commit to oversee their children's education 
through homeschooling." 

Tha t statement was exactly what was needed. It 
reinforced that the state still considers homeschool ing 
legal, and it was respectful toward the " r ight" parents 
have to homeschool . This was great news, especially 
coming from a prominent Democra t w h o is running 
for governor. 

Fur thermore , the current Republ ican governor said, 
"Every California child deserves a quality education 
and parents should have the right to decide what's best 

for their children. Parents should not 
be penalized for acting in the best 
interests of their children's educa
tion. This outrageous ruling must be 
overturned by the courts and if the 
courts don't protect parents' rights 
then, as elected officials, we will." 

T h e n came word that the court 
would rehear the case. 

T h e outcry against the case has 
been broad, and news of the court's 
reconsideration was well-received. 
M y sense is homeschoo l ing has 
come into its own in the last few 
years—so much so that it's harder to 

attack now than it was in 2002, when Eastin was trying 
to treat homeschoolers as truants. Eternal vigilance 
remains the key to preserving fundamental liberties. 
And what is more fundamental to the idea of a free 
society than the ability to teach one's children at home 
wi thout the prying eyes and approval of the state? 

Homeschoolers will be watching the rehearing 
closely. @ 
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Public servants" laud compromise as a principled 
and sensible political course. They call it states
manship or bipartisanship, and portray it as the 

path to unity, while roundly criticizing those unwill ing 
to compromise in the desired way. This appeal often 
strikes a chord wi th the public. (Leave aside that c o m 
promise is usually sought by legislative near-majorities 
that intend for others to move toward them, rather than 
the other way around.) 

Political reality reveals that the 
unity argument is a sham. T h e dia
metrically opposed things people 
want government to do guarantees 
disunity. America cannot be unified 
about government powers that some 
consider essential but others reject as 
unjustifiable. Un i ty in defense of 
freedom cannot be achieved w h e n 
some intend to violate others ' rights 
to get what they want. H o w can 
those w h o wish to pick pockets and 
those w h o are to have their pockets 
picked unite? As long as government 
is involved in income distribution, 
real unity is beyond reach. There is 
only the question of whose prefer
ences will dominate . 

Further, politicians' self-congratulatory compromise 
rhetoric glosses over impor tant distinctions. In part icu
lar, there are huge differences be tween market c o m p r o 
mises—flexible, voluntary compromises by all whose 
rights are affected—and political compromises—typi
cally arrangements in which just over half the partici
pants compromise on an agreement to coerce others. 

Unity in defense of 
freedom cannot be 
achieved when some 
intend to violate 
others' rights to get 
what they want. How 
can those who wish 
to pick pockets and 
those who are to 
have their pockets 
picked unite? 

There are few better illustrations of the distinction 
be tween market compromises and political c o m p r o 
mises than the legislation governments impose on eco
nomic arrangements. 

T h e free market (as opposed to the current mixed 
economy) is no th ing but a name for voluntary, peaceful 
compromise. For example, in a market negotiation, I 
may offer you $5 for an i tem and you may ask for $10. 

T h e resulting price we agree on will 
typically be something in be tween—a 
compromise, but unlike political c o m 
promises, one wi thou t coercion. It is 
practical. It disturbs no one's ha rmony 
or peace. And as any of innumerable 
circumstances change, that price can 
change in response, again w i thou t 
coercion. N o less important , everyone 
whose rights are involved, but no one 
else, must come to mutual agreement. 

Market Compromise 

Unfortunately, the nature of mar
ket compromise can be easily 

misunderstood, especially w h e n mis
understanding is continually p romoted 
by demagogues. D u r i n g negotiations, 
w h e n a higher price benefits the seller 

more and a buyer less, and a lower price benefits the 
buyer more and the seller less, it is easy to lose sight of 
the mutual benefit that drove buyer and seller together 
in the first place. T h e apparent win-lose imagery of the 

Gary Galles (gary.galles@pepperdine.edu) is a professor of economics at 
Pepperdine University. 
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negotiat ion process can obscure the w in -win reality of 
agreed exchanges. 

As a result, whenever the market price rises against 
buyers' wishes (especially w h e n they have become used 
to a price, so that they feel they have a right to it and 
anything higher is "unfair"), they may believe they are 
being r ipped off rather than part of a compromise. 
Sellers can feel the same way w h e n the market price 
falls. Tha t can lead them to ignore the fact that they 
still gain, because their focus is instead drawn to their 
por t ion of the jo in t gains. They can overlook the 
un ique ability of markets to mainta in voluntary 
arrangements even as myriad conditions change. It's a 
short step to demanding that government do some
thing, such as impose m a x i m u m or — 

m i n i m u m prices. 
Because market prices are c o m 

promises be tween those w h o would 
like to pay less and those w h o would 
like to sell for more, price controls 
and other economic restrictions are 
bans o n such compromises that 
people wou ld o therwise willingly 
make wi th each other. In restricting 
such compromises , governments 
reduce people's options and gains 
from trade. Tha t ha rm is not mi t i 
gated at all by calling a price control 
a political compromise. 

Marke t in te rven t ions such as 
pr ice controls remind us that the essence of govern
m e n t is coercion, because it alone can force supposed 
compromises on those w h o didn' t agree to them. But 
c o e r c i o n — " D o it my way, or else"—is the opposite of 
compromise ; it is tyranny, regardless of h o w many par
ties c o m p r o m i s e d before p roceed ing to p lunde r 
others . 

The Necessity of Property 

Property rights, which form the basis for market 
exchange, are no better unders tood by those w h o 

shill for political compromise. Property rights reflect an 
absolutely crucial compromise, yet allow us to avoid 
what can be an extremely costly process of reaching 
compromise w h e n it is unnecessary. 

Do it 
-is 

Coercion-
my way or else" 
the opposite of 
compromise; it is 
tyranny, regardless of 
how many parties 
compromised before 
proceeding to 
plunder others. 

Respect for property rights arises because I could 
gain by taking your property, forcing you to invest 
money and effort to defend it, and vice versa. If we 
could honor one another's property rights, the risk 
from predation would be lowered, benefiting both of us 
and setting the stage for further mutually beneficial vol
untary market arrangements. 

This view was clearly expressed by John Locke, w h o 
wrote that " the preservation of property [is] the reason 
for which m e n enter into society." That central purpose 
of gove rnmen t was widely echoed by America 's 
founders. For example, John Adams wrote that " T h e 
m o m e n t the idea is admitted into society, that property 
is not just as sacred as the law of God, and that there is 

not a force of law and public justice 
to protect it, anarchy and tyranny 
commence." In the same vein, James 
Madison, the "father of the Const i tu
t ion," wro te that " G o v e r n m e n t is 
instituted to protect property. . . .This 
being the end of government, that 
alone is a just government which 
impartially secures to every man what 
ever is his own." 

Importantly, the establishment and 
defense of property rights is not a 
compromise over what people will 
do, but over what they will not do. 
They are negative rights to be free 
from others ' interference, not positive 

rights to be guaranteed things wi thout the willing 
cooperat ion of others. Unlike positive rights, which 
must treat individuals differently, negative rights that no 
one is allowed to violate reflect the rule of law. They are 
the only type of rights that can advance the general 
welfare in the commonplace sense—making all of 
usbetter off than before. The compromise leading to 
respect of negative property rights stands in sharp con
trast wi th "compromise" legislation that gives some 
individuals new positive rights by violating others ' neg
ative rights against intrusion. 

Well-established property rights also allow us to 
avoid an extremely costly process of reaching compro
mises w h e n they are unnecessary. Clear property rights 
establish that the owner has the power to dispose of an 
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asset. All the other people w h o would like to control or 
influence that disposition (so-called stakeholders) can 
do so only by persuasion. Owners , of course, have a 
right to remain unpersuaded. Vast social benefits result 
from their being free to avoid having to compromise 
wi th everyone w h o would free-ride on their rights. 

There is also a huge gap be tween the marginal c o m 
promises on markets and compromises that involve 
moral principles. As FEE founder Leonard R e a d put 
it, " T h e compromising attitude is exalted by many . . . 
[but] it has no application whatever in a moral sense. 
. . . Principle does not lend itself to bending or to c o m 
promising. . . . I must either abide by it, or in all fairness, 
I must on this point regard myself as an inconsistent, 
unprincipled person." 

Offering a little more money or 
accepting a little less to consummate a 
transaction is compromise, but it does 
not violate any moral principles. But 
unlike prices, which are designed for 
marginal adjustments to mainta in 
mutual ly beneficial a r rangements , 
essential moral principles tend to be all 
or no th ing ; compromis ing means 
abandonment . " T h o u shalt not steal" is 
violated by small thefts as well as large. 
In bo th cases, you take other people's 
property not only wi thou t their con 
sent, but over their objections. So a 
compromise be tween someone w h o 
doesn't want to steal and someone w h o wants to steal a 
lot—stealing a smaller amount—abandons the principle 
in the process of compromising. 

Ideas Born of Surrendered Principles 

Unfortunately, as R e a d concluded, "[Sjurrender of 
principle appears to be the distinguishing mark of 

our t ime . . . [and] ideas b o r n of surrendered principles 
are the most dangerous vandals k n o w to man." This is 
illustrated by the eroded status of Americans ' inalienable 
rights that were laid out in the Declaration of Indepen
dence. Inalienable rights cannot be compromised w i th 
ou t be ing lost, bu t they have been dramatically 
compromised. You see it in the massive overstepping of 
the limited role the Const i tu t ion assigned to the federal 

The political process 
has so compromised 
the participants that 
only the explicit 
"Thou shalt nots" in 
the Bill of Rights have 
even a fighting chance 
of protecting citizens. 

government . T h e political process has so compromised 
the participants that only the explicit " T h o u shalt 
no ts" in the Bill of Rights have even a fighting chance 
of protect ing citizens from the predatory tendencies 
of government . 

Unlike market compromises, political compromises do 
not include all parties whose rights are affected. If Rep . 
Curly wants to take X dollars from M o e to benefit his 
constituents and Rep . Larry wants to takeY dollars from 
M o e to benefit his constituents, doing both can be 
enacted on a 2- to- l vote. Yet that is a compromise only 
between Curly and Larry to help them at Moe's expense. 
If not done through government, that would be consid
ered a criminal conspiracy. Calling it a compromise cannot 
change the fact that Curly and Larry only compromised 

over the extent to which they would 
support each other's violation of Moe's 
right not to be robbed. George Wash
ington rejected such compromises 
long ago when he asserted that Parlia
ment "hath no more Right to put 
their hands into my Pocket, without 
my consent, than I have to put my 
hand into yours, for money." 

T h e day-to-day " w o r k " of legisla
tors and other politicians—finding 
ways to make theft work better by 
mutua l agreement a m o n g the 
thieves—further undermines moral 

and ethical principles. If Curly wants 
to take X dollars from M o e , but Larry believes it is 
wrong to ha rm M o e , Larry would oppose doing so. But 
instead, in search of a majority, Curly looks for a way to 
compromise wi th Larry by paying h im off wi th some 
of the boo ty (as wi th earmarks and other logrolling 
agreements), raising the price of Larry's adherence to 
principle in hopes that he will become willing to c o m 
promise himself. And if Curly holds a powerful posi
t ion (say, as a commit tee chairman or a m e m b e r of an 
appropriations commit tee) , he can keep raising the 
br ibe offers until he attracts enough of the most 
cheaply corruptible legislators to pass the legislation. 
M o e , having been abused, then translates that into an 
excuse to participate in similar rip-offs of others, w h e n 
the oppor tuni ty arises. All end up corrupted. 
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Charles Sumner once observed that "It is by c o m 
promise that human rights have been abandoned" and 
that "repose can only be found in everlasting pr inci 
ples." Unfortunately, despite a great deal of lip service 
to the principles on which America was founded, we 
have compromised them to a large degree. N o t only are 
the consequences for society adverse, but they erode 
ethical behavior in a way that is a creeping catastrophe. 
Leonard R e a d said that those " w h o believe that they 
should gratify their personal charitable instincts not 
wi th their own goods, but wi th goods extorted from 
others by the police force, w h o fail to see h o w thieving 
damages integrity, and w h o accept the practice of polit
ical p lunder as right and honorable—to them ' T h o u 
shalt not steal' must appear wrong in principle. . . . 

[W]hen vast numbers of people surrender living by 
what they believe to be right, it follows that they must 
then live by what they believe to be wrong. N o more 
destructive tendency can be imagined." 

Politicians w h o laud compromise are right in one 
sense. It is part of living successfully in society. H o w 
ever, they are also very wrong. T h e kinds of compro 
mise that advance our well-being by improving social 
coordination are those that respect our property rights 
and the markets built on them. Unfortunately, those are 
not the compromises politicians have in mind. Instead, 
they wish to compromise exactly the rights from which 
we all benefit while posing as social benefactors. There 
is noth ing noble about compromising people's well-
being and integrity. (||) 

The Foundations of Morality 
llMiH By Henry Hazlitt 

In this impressive w o r k H e n r y Hazl i t t explores t he p r o p e r 
f o u n d a t i o n o f moral i ty , offering a unif ied t h e o r y o f laws, morals , 
and m a n n e r s . N o t e d e c o n o m i s t Le land Yeager, in his fo reword to 
this ed i t ion , says tha t The Foundations of Morality "p rov ides (in m y 
v iew) t h e soundes t ph i losoph ica l basis for t he h u m a n e society 
tha t is t h e ideal o f classical liberals." 

roomlalions. 
it! Homlih T h i s cha l l eng ing w o r k o n ethics fits in t h e great t r ad i t ion o f 

A d a m Smith ' s Theory of Moral Sentiments and D a v i d H u m e ' s 
Treatise of Human Nature. It is a we l l - r easoned , t ight ly a r g u e d 
b o o k tha t a m p l y rewards its readers . 

P u b l i s h e d b y t h e F o u n d a t i o n for E c o n o m i c E d u c a t i o n 4 1 6 pages , p a p e r b a c k 

$14.00 
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Ideas and Consequences 

History for Sale: Why Not? 
B Y L A W R E N C E W . R E E D 

Sold!" cried the Sotheby's auctioneer on the 
night of December 18, 2007, as one of history's 
oldest political documents changed hands. It was 

Magna Carta, or rather a copy of it that dated to 1297. 
T h e buyer was not a government but an individual, a 
Washington lawyer named David Rubens te in . H e paid 
$21.3 million for it and promptly announced he 
wanted his newly acquired private property to stay 
on public view at the Nat ional 
Archives in the nation's capital. 

A privately o w n e d Magna * 
Carta? Aren't such impor tant things 
supposed to be public property? A 
couple of " educa t ed" Amer i can 
students visiting Britain in mid -
December certainly thought so. For 
a story that aired on C N N about 
the auction at Sotheby's, they were 
interviewed at the British Library 
in London while gazing on another 
of the great charter's copies on dis
play there. ' ^ . 

"I couldn' t imagine that there is ' -.- : 

still a privately owned copy of the 
Magna Carta floating around the 
world. It seems really incredible that rammons^vikimedia.orq 

any one person should actually have 
that in their possession," one of the young scholars p r o 
nounced . "Personally, I hope the government or some 
charitable foundation gets a hold of it so that every
body can enjoy seeing it," ch imed the other. Bo th 
assumed that private property and public benefit, at 
least wi th regard to historical preservation, were i n c o m 
patible. 

T h e Magna Carta copy that Rubens te in bough t will 
not be spirited into his closet because it is the n e w 
owner's wish that it be preserved for public display. 
Whi le some might say humani ty lucked out in this par

ticular instance, it really is just the latest in a rich her 
itage of private care of documents , manuscripts, and 
objects of historical significance. Indeed, the very copy 
Rubens te in bough t was previously owned by business
man Ross Perot's foundation, wh ich in turn had 
acquired it in 1984 from yet another private owner, the 
Brudenell family of Britain. Given that record, those 
students should have sung hosannas to private efforts 

like that of Rubenstein 's . 

T h e content of books from the 
•'• ancient world appears to have been 

brought into the digital age largely 
tlirough private efforts. Th rough 
various eras, libraries, scribes, and 
printers were supported to a great 

. . . . extent through private patronage. 
" • .' Ecclesiastical institutions were 

critical in preserving texts that are 
important to the Western tradition, 
points out Dr. R y a n Olson, direc
tor of educat ion policy at the 

- Mackinac Cente r for Public Policy 
* and holder of a doctorate in the 

. classics from Oxford University. 
For example, Olson says, in the 
sixth century Cassiodorus finished 
his career as a government official 

in Ravenna and organized monastic efforts to copy 
Christian and classical texts. Some work of his monks 
seems to have ended up in R o m e , where it could be 
more influential. T h o u g h the history of transmission 
can be difficult to trace, scholars have argued that at 
least one classical work, by Cato, seems to have survived 
to this day because of Cassiodorus's efforts. "It is our 

Lawrence Reed (reed@mackinac.org) is president of the Mackinac Center 
for Public Policy (www.mackinac.org), a free-market research and 
educational organization in Midland, Michigan. 
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intent ion," Cassiodorus wrote shortly before his death, 
" to weave into one fabric and assign to proper usage 
whatever the ancients have handed down to m o d e r n 
custom." 

Borrowing From Cicero 

Ialso learned from Olson that the R o m a n politician, 
lawyer, and author Cicero revealed in his letters a 

ne twork of extensive personal libraries that preserved 
impor tant books that could be read by members of the 
public and even bor rowed and sent wi th messengers. 
Books could be consulted or copied for one's own 
library and re turned to the owner. If one wanted to 

look at several books, a personal visit 
to a private library could be arranged. 

T h e Bodleian Library at Oxford, 
w h e r e Ol son once studied, was 
founded by Sir Thomas Bodley and 
dedicated in 1602. King James I, on 
enter ing the library in August 1605, 
said its founder should be dubbed "Sir 
Thomas Godly." Bodley had spent his 
considerable personal wealth acquiring books and early 
manuscripts that have formed the core of one of the 
most extensive collections in the world. That collection 
includes among its innumerable treasures a first edition 
of Don Quixote, a manuscript of Confucius acquired at 
a t ime w h e n few could read its Chinese characters, a 
four teenth-century copy of Dante's Divine Comedy, as 
well as first editions of the works of John Mil ton, w h o 
called the library a "most sacred centre," a "glorious 
t reasure-house" of " the best Memorials of Man." 

Addi t ional examples of historical preservation 
through private means are, it turns out, legion. Pitts-

Examples of 
historical preservation 
through private 
means are legion. 

burgh banker Andrew Mel lon acquired a massive 
assortment of prized artwork. H e donated his entire 
collection (plus $10 million for construction) to start 
the National Gallery of Art in Washington, D C Tens 
of thousands of historic homes and buildings all across 
America are owned and maintained privately, many 
of them refurbished and open for public viewing. 
Even historic lighthouses, once largely public property, 
are being preserved today by private owners after 
decades of neglect by government authorities. O n 
and on it goes. 

T h e more one looks into this, the more apparent it 
is that private efforts have not just been a sideshow in 

historical preservation. They have 
been the centerpiece . And w h y 
should it be otherwise? Private own
ers invest their own resources, acquir
ing an instant and personal interest in 
the "capital" value of the historical 
asset. Being a government employee 
does not make one more interested 
in, or better equipped to care for, 

the things we regard as historically valuable than 
those many private citizens w h o put their own 
resources on the line. 

By the way, have you ever noticed that the greatest 
book-burners in history have been governments, not 
private individuals? 

So what's the problem wi th a copy of Magna Carta 
being purchased by a private citizen? No th ing at all. To 
suggest otherwise is simply to repeat an uninformed 
and antiquated prejudice. In a civil society of free p e o 
ple, that prejudice should be rare enough to be a 
museum piece. (f| 
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How Land-Use Planning 
Benefits Big Business Over Small 

B Y B R U C E I . B E N S O N 

I t is widely recognized that central-government 
attempts to completely plan economies (that is, 
totally eliminate private property rights) are des

tined to fail. But even lower levels of government 
can have debilitating impacts on an economy by 
undermin ing private property rights through planning 
and regulation. 

Indeed, as urban-policy analyst Sam Staley explains, 
the implications of the "socialist calculation debate" 
be tween Austr ian e c o n o 
mists Ludwig von Mises 
and F. A. Hayek and social
ists Oskar Lange and Abba 
Lerner also apply to state 
and local deve lopmen t 
p lanning and land-use 
regulat ion. T h e p lanners ' 
knowledge deficiencies, how
ever, are no t the only reason 
that planning is destined to 
fail. Planning and regulation 
are inevitably destabilizing 
because the government ' s 
rules continuously change 
in the face of a spiraling 
process of compet i t ion to influence the allocation of 
property "rights." Consider an example. 

T h e Oregon legislature created a n e w state agency 
in 1973, the Depar tment of Land Conservat ion and 
Development , headed by the Land Conservat ion and 
Development Commiss ion (LCDC) . This depar tment 
was vested wi th the power to establish statewide land-
use policy and established 19 goals over a three-year 
period. However, H . Jeffrey Leonard points out that 

three goals in tended to limit the geographic scope of 
growth have dominated: establishment of urban-growth 
boundaries , preservation of farm lands, and preserva
t ion of forest lands. All local governments were ordered 
to develop comprehens ive land-use plans, to be 
approved by the L C D C , that imp lemen ted the 
statewide policy goals. 

W i t h this legislation, Oregon established itself as 
the leader in statewide land-use planning, serving as 

a mode l for o the r states 
that have followed. Ar thur 
Nelson and James Duncan 
con t end that "Oregon ' s 
planning program is widely 
considered one of the most 
comprehensive and effective 
in the nation." Presumably, 
planners in o the r states 
aspire to be just as effective. 
So an examination of O r e 
gon's record should provide 

y^TT;-:' ^ a reasonably good predic-

Oregon established itself as the leader 
Photo by Daniel PowpH 1 o n t-d under Creati 

Noncommercial—No Der v*ti <» * s 2.0. 

t ion of what other states 
in statewide land-use planning. 

•ie Commons Attribution— that have started down the 
planning path can expect. 

Just what has the effect been? 
Edward Sullivan contends that land-use planning 

and regulations in Oregon resulted in "uniformity and 
relative predictability in land-use decision making." But 
in reality, as David Hunn icu t t points out, "[Djefenders 

Bruce Benson (bbenson@fsu.edu) is chairman of the economics department 
and DeVoe Moore and Distinguished Research Professor at Florida State 
University. This article draws from a chapter in the author's forthcoming 
edited volume P rope r ty W r o n g s : T h e Law and E c o n o m i c s of Takings. 
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of Oregon's land-use planning system seem to forget 
that Senate Bill 100 (1973) [which set up a system of 
manda tory statewide planning], amended countless 
times over the years due to vagaries in the original lan
guage, has spawned endless litigation, and has resulted 
in the creation of two separate state agencies, costing 
taxpayers millions of dollars annually to staff and oper
ate." Consequently, as Steven Giesler, Leslie Marshall 
Lewallen, and T imo thy Sandefur explain, "Oregon 's 
land-use regulation system had become a labyrinth of 
unreasonably restrictive regulations that made n o 
allowances for the costs and burdens imposed on p rop 
erty owners." 

Landowners have 
incentives to protect 
their assets through 

regulatory avoidance 
efforts, and so on. 

Regulation Is Destabilizing 

The pr imary reason for the destabilizing impact 
of planning is that regulation to implement the 

plans involves the assignment of 
property "r ights" and enforcement 
of those assignments. Property rights 
dictate the dis t r ibut ion of b o t h 
material and nonmater ia l wealth. 
Therefore , wheneve r regulat ion 

alters the assignment of property litigation, lobbying, 
rights, some individuals lose; wealth 
is in fact taken. 

O n e of thousands of examples 
from Oregon involves a 40-acre par
cel of land zoned for forest use in 
H o o d River County. W h e n the owners purchased the 
land in 1983 for $33,000, the applicable land-use regu
lations allowed cons t ruc t ion of a single-family 
dwelling. Following the purchase, H o o d River Coun ty 
adopted n e w regulations to br ing its comprehensive 
plan into compliance wi th statewide goals. Cons t ruc 
tion of a dwelling on the property was n o w prohibited. 
T h e owners submit ted applications for a number of 
permits and changes (land-use permit , condit ion-use 
permit , zoning and comprehensive-plan changes) to 
allow them to build the h o m e they had planned. In 
support of their application the owners provided a 
report from a forestry expert estimating that the value 
of the 40 acres wi thou t the ability to build a h o m e was 

' 1 . T h e county's forester countered that there was 
10,000 wor th of t imber on the property. T h e owners 

filed suit against the county, challenging the regulation 
as a takings. T h e Oregon Supreme Cour t ruled for the 
county because the regulation did not result in loss of 
all economic benefits from using the property. In par
ticular, the court noted that the ability to generate 
$10,000 in revenues from the t imber on the land "cer
tainly constitutes some substantial beneficial use." T h e 
implication is that if the regulation allows some benefi
cial use of the land, the owner has not been deprived of 
his property. 

Facing that kind of loss, landowners have incentives 
to protect their assets through litigation, lobbying, reg
ulatory avoidance efforts, and so on. As a result, the 
planning and regulatory process is tremendously costly, 
but not just in terms of government expenditures. 
Some of the most significant costs are the resources 
diverted into a never-ending competi t ion to avoid 

and /o r alter the plans and regulations, 
competi t ion that plays out in markets, 
legislatures, elections, bureaucracies, 
and courts. Many of the most signifi
cant costs are not even measurable. 
For instance, as regulators, courts, legis
lators, and voters react to the pressure 
arising from the competitive process, 
rules change. T h e uncer ta inty that 
characterizes a constantly changing 
regulatory environment shortens time 
hor izons , al tering investment and 

resource-use decisions in ways that reduce the long-run 
productive potential of resources. 

Consider a few examples from Oregon's tumultuous 
regulatory history. The state's urban-growth boundaries 
were supposed to encompass enough land so that resi
dential, industrial, commercial, and recreational needs 
could be met for 20 years, and the boundaries were to be 
flexible to accommodate changing conditions. Randal 
O'Toole explains, however, that once the urban service 
area boundaries were put in place, this "created a con
stituency for not moving them. People w h o lived near 
the boundary enjoyed scenic vistas and open space just a 
short distance away. Urbanites w h o lived on rural resi
dential lands just outside the boundary enjoyed knowing 
that their neighbors would not be allowed to subdivide 
their land." 
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By the late 1980s urban boundaries were becoming 
binding, particularly in the western part of the Portland 
area (Beaverton, Tualatin, Hillsboro), and land prices 
wi th in the boundary "started rising at double digit 
rates," according to O'Toole . O n e of Oregon's strongest 
interest groups, 1000 Friends of Oregon , represented 
the consti tuency demanding fixed boundaries . O 'Toole 
writes, "[Ijnspired by the need to protect the boundary, 
1000 Friends conceived and developed an entirely n e w 
view of growth management . Instead of moving the 
boundary to accommodate growth, vacant lands and 
existing ne ighborhoods inside the boundary should be 
built and rebuilt to m u c h higher densities." 

In 1992 the regional government , Metro , was given 
substantial new powers to coordinate planning for the 
24 cities and three counties in the 
Por t land area, and wi th in a few 
months , this government published a 
draft plan to implement the 1000 
Friends urban-growth policies. Met ro 
applied n e w minimum-dens i ty zon
ing ordinances to existing ne ighbor
hoods to prevent cons t ruc t ion of 
single-family homes on lots zoned for 
h igher density. (For instance, an 
owner of a lot zoned for up to, say, 
24-units-per-acre apartments, is not 
allowed to build a single-family 
home , or even a duplex; instead, per
haps a m i n i m u m six-units-per-acre 
complex might be allowed.) Whi le some single-family 
units cont inued to be allowed, they were restricted to 
very small lots. O 'Toole gives an example of a develop
ment in Orenco , where single-family homes do not 
have backyards and each h o m e o w n e r has only a t en-
foot-wide side yard on one side of the house. (The ten-
foot side yard on the other side belongs to the 
neighbor ing homeowner . ) 

As a result of the b ind ing g rowth -managemen t 
boundar ies and regulatory limits on const ruct ion of 
n e w single-family units, Port land has tu rned from one 
of the nation's most affordable markets for single-
family hous ing in 1989 to one of the least affordable 
since 1996. T h e cost of an acre of land for hous ing 
rose from $20,000 in 1990 to $200,000 in 2006. 

Clearly, those w h o o w n any land that is still available 
for deve lopment are reaping huge benefits. Similarly, 
anyone w h o owns a previously constructed single-
family h o m e , particularly on a reasonably large lot 
(and especially if it is near the u rban -g rowth b o u n d 
ary) has seen a dramatic increase in wealth. O n the 
o ther hand, O 'Too le notes, the Nat iona l Association 
of Homebu i lde r s repor ted that whi le more than t w o -
thirds of Port land households could afford to buy a 
median pr iced house in 1989, only about 30 percent 
could afford such a h o m e in 2006. Me t ro planners ' 
"response to the lack of affordable hous ing has been 
the implementa t ion of more regula t ion" by mandat ing 
that developers provide some "affordable hous ing" 
units in each n e w development . 

Individuals who want 
to start or expand 
businesses generally 
will "need to request 
variances, conditional 
use permits, and 
comprehensive plan 
amendments." 

Effects of Planning on Small 
Business 

Changes in land values due to 
restrictions are the most obvious 

examples of transfers arising from 
Oregon's land-use planning process, 
bu t there are many others . For 
instance, James Huffman and Eliza
beth Howard explain that land-use 
regulat ion has significant negative 
effects on small and emerging busi
nesses, thereby creating competit ive 
advantages for, and even entry barr i 
ers to protect, large established busi

nesses. After all, given the extensive zoning that exists in 
Oregon , individuals w h o want to start or expand busi
nesses generally will "need to request variances, condi 
t ional use permi ts , and comprehens ive plan 
amendments to develop such land. Any one of these 
application processes will cost the applicant significant 
preparation and legal fees wi th no guarantee of ultimate 
success." In an effort to reduce the probability of denial 
of their applications, individuals generally must hire 
lawyers and various kinds of experts. Huffman and 
Howard wri te : 

Whi le the costs can vary significantly from one 
case to another, most applicants will spend $5,000 to 

,000 to gain approval for a basic conditional use 
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permi t [permission to engage in a special use in a 
particular zone] . This estimate does not include fees 
which might be incurred for transportation engi 
neers w h o add $5,000 to $10,000 or for wetland 
consultants or fish biologists w h o add around $5,000 
each to the small business owner's application costs. 
T h e cost estimate also does not include the expense 
of educating neighbors or the local government 's 
staff w h o oppose the small business owner's applica
tion. Small business owners can expect to pay at least 
another $10,000 per objection. As these figures 
demonst ra te , costs incur red to obtain pe rmi t 
approvals generally far exceed the 
statutorily-imposed processing fee. 
However, the most difficult issue 
concern ing application fees is that 
the considerable discretion of land 
use officials and the difficulty of 
anticipating challenges from third 
parties make the ultimate cost of the 
application hard to anticipate wi th 
any degree of accuracy. T h e uncer 
tain costs [sic] of permi t applications 
causes t h e m to be a significant 
budgetary challenge in the develop
men t of a business plan. 

Fur thermore , even if the applica
tions are successful, anyone w h o feels 
aggrieved by a local government 's land-
use decision can appeal it to the Land 
Use Board of Appeals (LUBA), and 
then to the Oregon C o u r t of Appeals. Opposi t ion 
"almost always occurs," Huffman and Howard wri te , 
either due to objections from local planning officials or 
the " inevi table no t - in -my-backya rd objections of 
neighborhoods." 

T h e legislature reduced the LCDC's duties and 
powers in 1979 by creating LUBA, a th ree -member 
board appointed by the governor wi th power to hear 
virtually all individual and county government appeals 
of local land-use decisions. Michael B l u m m and Erik 
Grafe contend that the legislature hoped to "encourage 
consistent adjudication." If precedents are being created 
so that local governments and individuals are increas-

State and local 
governments impose 
exactions on property 
owners, such as 
requirements that 
businesses dedicate 
property to some 
public use in exchange 
for permission to 
develop their 
business activities. 

ingly able to predict h o w disputes are going to be 
resolved, however, it seems reasonable to expect that 
LUBA's caseload would decline over time. Yet, Huff
man and Howard observe that LUBA reviews between 
150 and 200 cases each year. 

In addition to the costs of simply getting permission 
to locate a new business or expand an existing business, 
state and local governments impose exactions on p rop 
erty owners, such as requirements that businesses dedi
cate property to some public use in exchange for 
permission to develop their business activities. Indeed, 
as Gieseler and coauthors observe, such exactions in 

exchange for permits actually 
allows local governments to avoid 
state law by using land-use regula
tion to obtain public use of private 
proper ty w i t h o u t paying for it, 
rather than by "purchase, agree
ment, or legislative authorization 
of eminent domain," as the law 
requires. Exactions also can involve 
mone ta ry payments in lieu of 
property dedications. 

All businesses in Oregon, large 
or small, face similar costs of entry 
or expansion, of course (and there
fore, economic growth is clearly 
reduced), but these costs still have 
distributional impacts. Huffman and 
Howard write, a "large developer or 
other business has the benefit of 
experience as well as the economies 

inherent in recurrent regulatory compliance. This is not 
to say that the costs of regulation are not significant for 
large businesses, only that they are likely to be even 
more significant for small businesses." Furthermore, 
most of the compliance costs occur up front, before a 
new location or expansion is created. For large busi
nesses, these costs are smaller portions of the total 
cost of the enterprise. Thus "large companies are often 
advocates for regulation, presumably because of 
bo th their competitive advantage [under regulation] 
relative to small business and because of public rela
tions benefits associated wi th a perception of co rpo 
rate responsibility." 
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T h e costs limit entry by or expansion of small 
businesses, and therefore reduce the level of c o m p e 
ti t ion that existing businesses, large or small, expect 
to face. 

N o t surprisingly, if individuals subject to the nega
tive consequences of planning and regulation, such as 
small businesses or individuals w h o want to build or 
live in single-family homes, can find a way to avoid 
those consequences, they have strong incentives to do 
so. Therefore, a political backlash against the compre 
hensive planning process materialized very early, and 
virtually every legislative session has amended the land-
use planning statute. T h e legislature was not willing to 
make the major changes that oppos i t ion groups 
demanded, so they also focused on litigation and ballot 
referenda. Three different ballot initia
tives designed to roll back land-use plan
ning failed, however. 

Even as these statewide efforts were 
failing, ad hoc organizations were 
springing up in many counties to oppose 
local planning efforts. Local officials in 
a number of counties w h o supported 
land-use p lanning faced recall c a m 
paigns, and a substantial number lost 
their jobs . These ad hoc groups were 
successful in b r ing ing the p lanning 
process to a standstill in some counties 
for several months . T h e situation was 
ripe for a well-organized statewide interest group 
to take up the cause, and Oregonians in Action filled 
this niche. 

Oregonians in Act ion was a pr imary actor in getting 
two reform measures on the 1998 ballot. O n e , which 
passed wi th 80 percent of the vote, required bo th state 
and local governments to mail notices to landowners 
describing any proposed changes in land-use regula
tions and laws. T h e second, a proposed amendmen t to 
the state constitution to allow citizens to peti t ion to the 
state legislature for review of administrative rules, failed 
with 48 percent. These ballot measures were quickly 
followed in 2000 wi th an initiative to amend the tak
ings clause in the Oregon Const i tu t ion to require state 
and local governments to compensate landowners for 
reduced property values arising from any law or regula

tion that restricts the owners ' use of their land. O p p o 
nents of the amendment , such as 1000 Friends of O r e 
gon, estimated that passage would cost the state $5.4 
billion a year. If this were true, of course, it would 
suggest that annual land-use planning was imposing 
huge losses on Oregon property owners. Over 54 per
cent of Oregon's voters cast ballots in favor of this 
amendment , wi th majorities for approval in 30 of the 
state's 36 counties. 

Compensa t ion is specified as the entire difference 
be tween the market value of the land before and after 
the regulation is applied, including the "net cost to the 
landowner of an affirmative obligation to protect, p r o 
vide, or preserve wildlife habitat, natural areas, wetlands, 
ecosystems, scenery, open space, historical, archeological 

or cultural resources, or low 
income housing." However, before 
the amendmen t could be imple
mented, opposit ion groups chal
lenged its constitutionality. T h e 
M a r i o n C o u n t y Circui t C o u r t 
declared the amendment unconst i 
tutional in February 2001 in a 
summary j u d g m e n t , conc lud ing 
that it violated two clauses of the 
O r e g o n Const i tut ion. T h e decision 
was appealed, but the cour t of 
appeals upheld the decision, and 
the State Supreme C o u r t agreed. 

Oregonians in Act ion did not give up after the 
cour t loss. T h e a m e n d m e n t was modified and re in t ro
duced as an a m e n d m e n t to state statutes rather than 
the state Cons t i tu t ion . T h e result, Ballot Measure 37, 
wen t before O r e g o n voters in 2004. Supporters raised 
about $1.2 mill ion, pr imari ly th rough a political 
act ion commi t tee , Family Farm Preservation PAC, as 
well as th rough Oregonians in Act ion . O p p o n e n t s 
raised m u c h more money, roughly $2.7 mill ion, p r i 
marily th rough the N o on 37 Take a Closer Look 
C o m m i t t e e . But even so, 61 percent of the voters 
approved the measure, w i th majorities in 35 of the 36 
count ies . N o t surprisingly, supporters of land-use 
p lanning moved quickly against the measure, but their 
initial success was reversed by the state Supreme 
C o u r t in 2006. 

The situation was 
ripe for a well-
organized statewide 
interest group to take 
up the cause, and 
Oregonians in Action 
filled this niche. 
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Lobbying and Litigation 

While litigation was in progress, bo th sides were 
lobbying the state legislature. A large number of 

bills in t roduced in the 2005 legislature would have 
altered various aspects and implications of Measure 37. 
Most never left their committees, however, and none 
was enacted, perhaps because legislators hoped that the 
cour t would overturn the measure. T h e legislature did 
create a task force to evaluate the state's land-use plan
ning system as a whole . T h e t en -member force was 
ordered to provide an initial report to the 2007 legisla
ture and a final report in 2009. 

Before the 2007 legislature could take any action, 
roughly 7,560 Measure 37 claims 
were filed in O r e g o n (as of April 
2007) . Est imates of the m o n e t a r y 
value of these claims range from 
$10.4 billion to over $19 billion, 
B l u m m and Grafe report , and more 
than 750,000 acres of land were esti
mated to have been involved. T h e 
2007 legislature faced considerable 
pressure to act on land-use regulat ion 
a n d / o r a m e n d Measure 37. T h e first 
act ion taken was to give government 
ent i t ies m o r e t ime to adjudicate 
claims. Measure 37 had allowed 180 
days, bu t the legislature ex tended this 
to 540 days for any claims filed after 
N o v e m b e r 1, 2006. M o r e impor tan t , 

the legislature also drafted a 21-page 
revision to Measure 37 to be referred 
to the voters in N o v e m b e r 2007 as a ballot measure— 
Measure 49. T h e proposal to pu t the measure on the 
ballot passed b o t h houses. 

Bo th sides once again accumulated large amounts of 
money for the campaign to follow. Three PACs were 
established to oppose the measure: Fix Measure 49, 
Oregonians in Act ion PAC, and Stop Taking O u r P rop 
erty. Sarah Wetherson reports that almost $2.26 million 
was raised to campaign against the measure. Supporters 
raised about twice as m u c h money, however, accumu
lating over $4.69 million. This t ime the pro-planning 
side won . Measure 49 was affirmed by 61 percent of 
the voters. 

Lobbyists will be 
hard at work in 
future legislative 
sessions, attempting 
to revise the law in 
their favor, and ballot 
initiatives will 
provide a focus for 
more expensive 
political campaigns. 

This massive ballot measure substantially altered sev
eral aspects of Measure 37. It retained the ability of 
landowners to make Measure 37 claims against land-use 
regulations that "restrict the residential use of private 
real property or a farming or forest practice and that 
reduce the fair market value of the property." But it 
wi thdrew the ability to make such claims for regula
tions limiting commercial or industrial uses of land. It 
also imposed a variety of limits on residential use 
claims, essentially preventing waivers that would allow 
large residential developments. 

Measure 49 brought a number of other impor tant 
changes to O r e g o n land-use regulation, but as wi th 

previous legislation and ballot meas
ures, it is likely that the n e w 
arrangements will not last. Given the 
tumultuous and ever-changing his
tory of Oregon planning and land-
use regulation, there surely is no 
reason to expect that interest groups 
like 1000 Friends of Oregon or 
Oregonians In Action will be satis
fied with every aspect of the system 
produced by Measure 49. C o u r t 
challenges are b o u n d to arise. Lob
byists will be hard at work in future 
legislative sessions, a t tempt ing to 
revise the law in their favor, and bal
lot initiatives will provide a focus for 
more expensive political campaigns. 
Uncer ta in ty about what property 
rights really are will persist as long as 

the planning process' entrenched bureaucracies and 
easily manipulated politicians (and voters) facing inter
est-group pressures have the power to make and 
impose decisions on h o w property can be used. 

Oregon is years ahead of many states in the develop
ment of statewide planning and in the evolution of 
organized opposition to the system. Are other states 
destined for similar instability and uncertainty? Judg
ing from what has happened in other states that have 
pursued statewide planning, it seems likely. Arizona, Cal
ifornia, Washington, and Idaho voters considered 2006 
ballot measures similar to Measure 37. Arizona's passed 
with almost 65 percent of the vote, while the other 
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three failed, a l though California's was close. (Gieseler 
and his coauthors no te that legislation similar to M e a 
sure 37 also was unde r considerat ion in Montana , 
Texas, Wisconsin, and Washington.) N o t e that the fact 
that some of the ballot measures failed clearly does 
not mean that the issue is settled, as illustrated by the 
repeated efforts to restrict state regulatory takings in 
Oregon , many of w h i c h failed before Measures 7 and 
37 passed. (§) 
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The Therapeutic State 

Anti-Coercion Is Not Anti-Psychiatry 
B Y T H O M A S S Z A S Z 

The te rm "anti-psychiatry" was created in 1967 
by the South African psychiatrist David 
C o o p e r (1931-1986) and the Scottish psychia

trist R o n a l d David Laing (1927-1989) . Instead of 
defining the te rm, they identified it as follows: "We 
have had many pipe-dreams about the ideal psychiatric, 
or rather anti-psychiatric, community." T h e " w e " were 
Cooper , Laing, Joseph Berke, and Leon Redler , the lat
ter two Amer ican psychiatrists and pupils of Laing. 

"A key understanding of'anti-psychiatry, ' " explains 
British existential therapist Digby Tantam, "is that m e n 
tal illness is a myth (Szasz 1972)." Alas, this is not true. 
Whi le many anti-psychiatrists pay lip 
service to rejecting the "medical 
m o d e l " of psychiatry, they cont inue to 
conceptualize certain human problems 
and efforts to resolve them in medical 
terms and, even more importantly, do 
not categorically reject " therapeut ic" 
coercion and excuse-making. 

Psychiatrists engage in many phony 
practices but n o n e phonier than the 
insanity defense. T h e anti-psychiatrists 
have no t addressed this subject in 
but Laing gave "exper t psychiatric 
the famous case of J o h n T h o m s o n S tonehouse 
(1925—1988). S tonehouse , a Brit ish politician and 
Labour minister, went into business, lost money, and 
tried to bail himself out by engaging in fraud. W h e n the 
authorities were about to arrest him, he staged his own 
suicide. O n November 20, 1974, Stonehouse left a 
pile of clothes on a Miami beach and disappeared. Pre
sumed dead, he was en route to Australia, hoping to 
set up a n e w life wi th his mistress. Discovered by 
chance in Melbourne , he was depor ted to the Uni ted 
Kingdom and charged wi th 21 counts of fraud, theft, 
forgery, conspiracy to defraud, and causing a false police 
investigation. 

Psychiatrists engage 
in many phony 
practices but none 
phonier than the 
insanity defense. 

their writ ings, 
t es t imony" in 

Stonehouse pleaded not guilty by reason of insanity; 
he was convicted and sentenced to seven years in 
prison. To support his insanity defense, he secured the 
services of five psychiatrists, R . D. Laing among them, 
to testify in court under oath that he was insane when 
he commit ted his criminal acts. In his book, My Trial, 
Stonehouse writes: "Dr. Rona ld Laing . . . gave 
evidence on my mental condition. H e confirmed . . . 
that in his report he had called it psychotic and the 
splitting of the personality into multiple pieces. H e 
went on: 'The conflict is dealt wi th by this splitting 
instead of dealing with it openly. . . . It was partial 

reactive psychosis.' " 

Laing did not know Stonehouse 
prior to his trial, hence could have 
had no knowledge of his "mental 
condi t ion" during the commission 
of his crimes. Laing's "diagnosis" was 
classic psychiatric gobbledygook, 
precisely the kind of charlatanry he 
pre tended to oppose. Laing and 
Stonehouse were both liars, plain 
and simple. 

Laing's fame was closely connected with his role as 
Emperor of Kingsley Hall, a "household" founded by 
h im and by a group of his acolytes. It was promoted as 
a place to which a p e r s o n — w h o m psychiatrists would 
diagnose as schizophrenic—could retreat, secure in the 
knowledge that he would be neither coerced nor 
drugged. Day-to-day life in Kingsley Hall was based on 
the fiction that all the "residents" are equal, no one is a 
patient and no one is staff. T h e American psychiatrist 
M o r t o n Schatzman, w h o had chosen to live there for a 

Tlwmas Szasz (tszasz@aol.com) is professor of psychiatry emeritus at 
SUNY Upstate Medical University in Syracuse. His latest books are 
C o e r c i o n as C u r e : A Crit ical His tory of Psychiatry (Transaction) and 
T h e Medical izat ion of Everyday Life: Selected Essays (Syracuse 
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year, emphasized that " N o one w h o lives at Kingsley 
Hall sees those w h o perform work u p o n the external 
material world as 'staff,' and those w h o do not as 
'patients.' " This claim—that psychiatrists and residents 
share power equally—is the paradigmatic lie of the 
anti-psychiatrists. It is a revised version of the paradig
matic lie of the psychiatrists—the claim that depriving 
patients of liberty is care, no t coercion. 

T h e American wri ter Clancy Sigal (born 1926) went 
to London to be Laing's patient. Soon the "therapy" 
ended and they became friends and LSD-using buddies. 
Sigal, one of the co-founders of Kingsley Hall, eventu
ally became disenchanted wi th the Laingian commune , 
especially after he discovered that Laing and his cohorts 
preached nonviolence but practiced violence. 

After re turning to the Uni t ed States, Sigal wrote a 
devastating expose of Laing and his cult. Zone of the 
Interior, a roman a clef, was published in the Uni t ed 
States in 1976. Using the threat of 
British libel laws, Laing prevented its 
publication in the Un i t ed Kingdom. 
Only in 2005 did Zone of the Interior 
appear in a British edit ion. Sigal 
writes: " In September 1965, dur ing 
the Jewish High Holidays, I had a 
'schizophrenic b reakdown ' . . . or 
transformative m o m e n t of rebirth. It's 
all in your point of view. M y 'break
down ' did not happen privately but acted out in front 
of twenty or thirty people on a Friday shabbat night at 
Kingsley Hall. . . . T h e not ion behind Kingsley Hall was 
that psychosis is no t an illness but a state of trance to be 
valued as a healing agent." 

In an interview after the publication of Zone of 
the Interior in Britain, Sigal described his folie a deux 
with Laing: 

"We began exchanging roles, he the patient and I 
the therapist, and took LSD together. . . . Laing and I 
had sealed a devil's bargain. Al though we set out to 
'cure ' schizophrenia, we became schizophrenic in our 
attitudes to ourselves and to the outside world. . . . 
[One] night, after I left Kingsley Hall, several of the 
doctors, w h o persuaded themselves that I was suicidal, 
piled into two cars, sped to my apartment, broke in, and 

That psychiatrists and 
residents share power 
equally is the 
paradigmatic lie of 
the anti-psychiatrists. 

fast-acting sedative used by conventional doctors in 
mental wards. Led by Laing, they dragged me back to 
Kingsley Hall." 

T h e Sigal saga ought to be the last nail in the coffin 
of the legend of Laing as a psychiatrist opposed to the 
practice of psychiatric coercion. Had Sigal's b o o k been 
published in Britain in 1976, Laing would have been 
exposed and perhaps punished as a criminal (for assault 
and battery), Kingsley Hall might have been shut down 
(as an unlicensed mental hospital), and the legend of 
Laing the "savior of the schizophrenic" would have 
been cut short. Shakespeare was right: " T h e evil that 
m e n do lives after them." 

The End of the Kingsley Hall Chaos 

The chaos at Kingsley Hall endured for less than 
five years. T h e inhabitants left the place 

"derelict and uninhabitable." Unfortunately, the imbe-
cilic t e rm "anti-psychiatry" survived, 
even though, ironically, C o o p e r and 
Laing k n e w full well that it was 
mischievous and misleading. 

As a result of the anti-psychiatrists' 
self-seeking sloganeering, psychiatrists 
can n o w do what no other members 
of a medical specialty can do: they can 
dismiss critics of any aspect of 
accepted psychiatric practice by label

ing them "anti-psychiatrists." T h e obstetrician w h o 
eschews abort ion on demand is not stigmatized as an 
"anti-obstetrician." T h e surgeon w h o eschews trans
sexual operations is not dismissed as an "anti-surgeon." 
But the psychiatrist w h o eschews coercion and excuse-
making is called an "anti-psychiatrist." T h e upshot is 
that every physician—except the psychiatrist—is free to 
elect not to perform particular procedures that offend 
his moral principles or procedures he simply prefers not 
to perform. 

W h y is the psychiatrist de facto deprived of this 
freedom? Because in psychiatry the paradigmatic prac
t ice—coercing patients deemed to be dangerous to 
themselves or others, called "civil commi tmen t "—is the 
medico-legal "standard of care," deviation from which 
invites malpractice litigation and exposes the "deviant" 

j a m m e d me wi th needles full of Largactil [Thorazine], a psychiatrist to forfeiture of his medical license. 
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The Politics of Freedom 

B Y DAVID B O A Z 

Thomas Paine said that freedom had been 
hun ted and harassed around the world and that 
only America offered it a home . Today, it seems 

to many Americans that freedom is on the run here, 
too. War and taxes, the nanny state and the Patriot Act, 
unsustainable entit lements—all threaten the liberty we 
enjoy as Americans. 

But our situation is not as bleak as that might sound. 
I wr i te most often about threats to 
freedom. But just as I chide the main
stream media for ignoring the good 
news about prosperity, technology, 
health, and life expectancy, I some
times need to remind myself of the 
good news about f reedom—which of 
course is wha t makes possible all that 
other good news. 

O u r recent political history p ro 
vides ample cause for depression. 
Forty years of Democra t ic control of 
Congress gave us what the R e p u b l i 
cans in 1994 called "government that 
is too big, too intrusive, and too easy with the public's 
money." Dissatisfaction wi th that record and with the 
Cl inton administration's efforts to make government 
yet bigger and more intrusive led to a historic R e p u b 
lican victory. 

It didn't take long for the Republicans to get just as 
comfortable in power as the Democrats had become, 
especially after the election of George W. Bush gave the 
G O P control of the presidency and bo th houses of 
Congress. For decades the Republicans had promised 
voters that they would reduce the size and power of 
government if only they controlled the Whi t e House 

War and taxes, the 
nanny state and the 
Patriot Act, 
unsustainable 
entitlements—all 
threaten the liberty we 
enjoy as Americans. 

. . . if only they controlled the Senate . . . if only they 
controlled the entire government. Beginning in 2001 , 
they did. 

And what did complete Republ ican control of the 
federal government deliver? Federal spending up $1 
trillion in six years. Exploding earmarks.The centraliza
t ion of education. T h e biggest expansion of entitle
ments since Lyndon Johnson. A proposed constitutional 

amendment to take marriage law out 
of the hands of the states. Federal 
intrusion into private family matters. 
Spying, wiretapping, "sneak and peek" 
searches. A surge in executive power. 
And a seemingly endless war. 

N o wonde r the voters quickly 
tired of that and returned Congress to 
the Democrats . As Dr. Phil would say, 
How's that working out for ya? 

Wi th in two months of the D e m o 
cratic takeover, the Washington Post 
reported that Democrats were charg
ing lobbyists—including some of Jack 

Abramoff's favorite clients—big bucks to meet Speaker 
Nancy Pelosi and the chairmen of the congressional 
committees that wri te tax laws, regulations, and spend
ing bills. After six months , they'd held hearings and 
press conferences and all-night slumber parties. 

But the war goes on. The spending goes on. Citing 
Citizens Against Government Waste's "Pig Book," the 
Washington Times reported, "Congress stuffed 11,610 
projects into fiscal 2008 spending bills, the second-

David Boaz (dboaz@cato.org) is executive vice president of the Cato 
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highest total ever and more than triple the number of 
projects in fiscal 2007." Amer ican citizens are still being 
held in jail wi thou t access to a lawyer. Democrats are 
proposing huge increases in federal spending—on top 
of Bush's trillion-dollar increase—and tax hikes to pay 
for them. 

W h i c h is presumably why a CBS N e w s - N e w York 
Times poll in April showed that 81 percent of A m e r i 
cans said the country was on the wrong track. On ly 22 
percent approved of Congress's performance, according 
to a February Associated Press-Ipsos poll. 

T h e politics of big government continues to floun
der. Maybe it's t ime for the politics of freedom. 

Assaults on freedom come from all sides these days. 
T h e right and the left, the military-industrial complex 
and the teachers unions, the environmentalists and the 
family-values crowd, they all have an 
agenda to impose on us through gov
ernment . Political scientists offer a 
number of labels for the vast and 
powerful state that threatens our con 
stitutional freedoms: 

The Nanny State. O n bo th left and 
r ight we're bombarded by people 
w h o just want the government to 
take care of us, as if we were children. 
This takes many forms—Bill Cl in ton 
was famous for "I feel your pain and I 
have a program for it." George W. 
Bush responded wi th "compassionate conservatism" 
and "We have a responsibility that w h e n somebody 
hurts, government has got to move." Both conceptions 
offer a sweeping mandate for the federal government , 
one never envisioned by the Founders nor even by 
F D R . They combine Progressivism wi th Prozac. 

And once in a while politicians reveal the patroniz
ing attitude toward the voters that underlies these 
promises. Vice President Al Gore told an audience, 
" T h e federal government should never be the baby sit
ter, the parents," but should be "more like grandparents 
in the sense that grandparents perform a nur tu r ing role 
and are aware of what parenting was like but no longer 
exercise that kind of authority." 

Bush's one- t ime chief of staff Andy Card disagreed: 
T h e government should be the parents, he said; "this 

On both left and 
right we're 
bombarded by people 
who just want the 
government to take 
care of us, as if we 
were children. 

president sees America as we think about a 10-year-old 
child," in need of firm parental protection. 

And so we get sexual-harassment laws from the 
Democrats and niggling regulations on workplaces, and 
smoking bans, and fat taxes, and gun bans, and programs 
to tuck us in at night. 

Political Goodies 

And from the Republ icans we get federal money for 
churches; and congressional investigations into 

textbook pricing, the college football bowl system, the 
firing of Terrell Owens , video games, the television rat
ing system, you name it; and huge n e w fines for inde
cency on television; and crackdowns on medical 
marijuana and steroids and ephedra; and federal subsi
dies to encourage heterosexuals to marry; and bans to 

prevent homosexuals from doing so. 
And on bo th sides the politicians 

and the intellectuals tell us they're just 
trying to encourage "socially desirable 
behav io r"—not a role that Thomas 
Jefferson and James Madison envi
sioned the government playing. 

The Entitlements Crisis. Everyone 
in Washington knows that the burden 
of "ent i t lement" programs like Social 
Security, Medicare, and Medicaid is 
growing to an unsustainable level. But 
not only does no politician want to 

talk about the problem, they cont inue to pile on more 
benefits that make the situation worse. 

Enti t lements already cost taxpayers more than $1 
trillion a year, about 40 percent of the federal budget . 
That's a heavy enough burden. But the first members of 
the huge baby-boom generation are retiring this year. 
In barely 20 years, economists predict, entit lements will 
almost double as a share of national income. Today's 
young workers will find themselves staggering under 
the burden of support ing tens of millions of retired 
boomers . 

After years of discussion of this looming fiscal crisis, 
what have the politicians done? They all declare t h e m 
selves "fiscal conservatives" and then keep on spending. 
They reject reform proposals and promise more b e n e 
fits. " N o b o d y shoots at Santa Claus," Al Smith used to 
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say of Franklin Roosevelt 's N e w Deal handouts , and 
politicians have found that a useful reminder ever since. 
Instead of fiscal responsibility, in 2003 Democrats and 
Republ icans combined to pass a prescr ipt ion-drug 
enti t lement for Medicare recipients. Critics said it 
might cost a trillion dollars over the next decade. 

But even that figure drastically underestimates the 
problem. Jagadeesh Gokhale, an economist at the Cato 
Institute, calculated the real costs of our current enti t le
men t programs. T h e numbers are simply incomprehen
sible: the total cost of the drug benefit alone will 
eventually be more than $16 trillion, on top of the $45 
trillion that Medicare was already going to cost taxpay
ers. That's h o w m u c h more money 
we'll eventually have to raise in taxes if 
we're going to pay off these debts. 

Terror, War, and Surveillance. T h e o 
cratic Islam is a real threat to freedom 
in the Musl im world, where people 
often face a desperate choice between 
secular dictators and religious totali-
tarians. Americans need not wor ry 
about living under an Islamic theoc 
racy, but terror is certainly a threat to 
our life, liberty, and pursuit of happi
ness. Thus we need a strong national 
defense, better intelligence, and inter
national cooperat ion to track and pre 
vent terrorism. 

But ever since the September 11 
attacks, we have let fear and panic 
drive us to put up wi th infringements on freedom that 
change the nature of our society wi thou t any real 
increase in safety. Laws like the Patriot Act were passed 
wi thou t careful scrutiny, and wi thou t providing for the 
normal checks and balances of constitutional govern
ment . T h e more power government has in such areas, 
the more impor tant it is to constrain that power within 
the law, wi th congressional oversight and judicial 
review. 

Secrecy and Presidential Absolutism 

In this new world the Bush administration is pushing 
secret subpoenas, secret searches, secret arrests, and 

secret trials. American citizens are being held wi thou t 

Ever since the 
September 11 attacks, 
we have let fear and 
panic drive us to 
put up with 
infringements on 
freedom that change 
the nature of our 
society without any 
real increase in safety. 

access to a lawyer, and wi thout access to an impartial 
civilian judge. T h e Great Wr i t of habeas corpus is 
denied. T h e administration's " tor ture m e m o s " have 
been most notor ious for their carefully oblique defini
tions of what constitutes torture and for the fact that 
they were kept secret for years. W h a t has been too often 
overlooked in discussions of the memos is their asser
tion that the president cannot be restrained by laws 
passed by Congress. They claim executive powers that 
far exceed what our constitutional tradition allows. 
As Gene Healy and Timothy Lynch wri te in their study 
"Power Surge," " T h e Constitution's text will not 
support anything like the doctr ine of presidential abso-

lutism the administration flirts wi th 
in the torture memos." 

O n e problem with the new p o w 
ers is that they aren't used just to 
investigate and prosecute terrorists. 
There 's a ba i t -and-swi tch game 
going on. Ci t ing the threat of 
another 9 / 1 1 , administration officials 
demand and get greatly expanded 
powers to deal wi th terrorism. But 
then it turns out that the new powers 
aren't restricted to terrorism cases. 
And indeed the Bush administration 
has been using the powers granted in 
the Patriot Act with increasing fre
quency in criminal investigations that 
have little or no connect ion to ter
rorism. Those cases range from drugs 

and pornography to money laundering, theft of trade 
secrets, and simple fraud. N o doubt we could prevent 
or punish more crimes if we allowed the federal gov
e rnment to put a surveillance camera in every confer
ence room and every living room. But we don't want 
to live in that kind of society. We're moving in that 
direction, though, by granting government new powers 
to deal wi th terrorism and not restricting the scope of 
those powers. 

And of course the fight against terrorism isn't the 
only source of expanded powers for police and prosecu
tors. Long before 9 /11 legal scholars were bemoaning 
the "drug exception to the Fourth Amendment ." The 
Supreme Cour t ruled that government investigators do 
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not need warrants to conduct aerial surveillance of areas 
that any pilot could legally fly over, including both the 
fenced yards of private homes—where they might be 
looking for mari juana—and highly secure chemical fac
tories, where the Environmental Protection Agency was 
looking for evidence of air pollution violations. 

Every n e w war, real or metaphor ical—war on ter
ror, war on drugs, war on obesity—is an excuse for 
expanding the size, scope, and power of government . A 
good reason to organize antiwar movements . 

The Politics of Statism. For any friend of freedom, one 
of the most frustrating aspects of our current political 
system is the near absence of politicians challenging any 
of these expansions of state power. It's hard to find 
officeholders, Republ ican or Democrat ic , w h o don' t 
support one or another aspect of the 
nanny state. Practically every m e m b e r 
of Congress turns away w h e n the 
problem of our unsustainable welfare 
state is ment ioned . "It won ' t go bank
rupt before the next election, so it's 
not my problem," seems to be their 
attitude. As for the wars on bo th ter
rorism and drugs, most politicians just 
want not to be labeled as "weak." T h e 
Patriot Act passed the Senate wi th 
only one dissenting vote, even though 
few if any members of Congress had 
actually read the bill. Most Democrats , including all 
presidential candidates then in the senate, jo ined nearly 
all Republ icans in voting for the authorizat ion for war 
wi th Iraq. And virtually no elected officials will protest 
the insanity of the war on drugs, or even vote against its 
cont inued escalation. 

It's not that politicians couldn't show a little courage 
once in a while . After all, ge r rymander ing and 
campaign-finance regulations have given House m e m 
bers a reelection rate of over 98 percent. Wi th so little to 
fear from the voters, they ought to be able to vote their 
consciences. But there aren't many citizen-politicians 
these days; they all want to be part of a permanent ruling 
class, in office forever until they collect their congres
sional pensions, so they try to play it safe. All the talk 
about increased polarization between Democrats and 

most aspects of the welfare-warfare state, a sprawling fed
eral government that promises to meet our every need, as 
long as we give it ever-increasing amounts of money, and 
keeps us embroiled in conflicts around the globe. 

I 

We should take pride 
in the freedom that 
we have wrested from 
government and 
remain optimistic 
about the future 
of freedom. 

A Stacked Deck 
t's no wonder that ever-larger numbers of Americans 
express disgust wi th the current political establish

ment , even though the election laws make it difficult to 
organize and fund a new party, an independent cam
paign, or even an insurgency wi thin the major parties. 

After a litany of problems like that, it's easy to get 
discouraged, to believe that we're losing our freedom, 
year after year. Libertarians often quote Thomas Jeffer
son: " T h e natural progress of things is for liberty to 

yield and gove rnmen t to gain 
ground." 

But let's take a m o m e n t to think 
about some of the laws we don't have 
any more: Slavery and established 
churches. Segregation and sodomy 
laws. Sunday-closing laws, 90 percent 
income- tax rates, wage and price 
controls. In many ways Americans are 
freer today than ever before. 

Politicians don' t get m u c h of the 
credit for that. They often tended to 
react, not to lead. Social change and a 

mass movement challenged segregation before C o n 
gress responded. Popular resentment over rising taxes 
led to Proposit ion 13 in California and then the elec
tion of R o n a l d Reagan . A court challenge struck down 
the last few sodomy laws, which had fallen into disuse 
anyway. Economists produced enough evidence on the 
costs of transportation, communicat ions , and financial 
regulation that Congress finally had to recognize it. 

It's certainly not t ime to rest on our laurels. But we 
should take pr ide in the freedom that we have wrested 
from government and remain optimistic about the 
future of freedom. 

W h e n I argue for a society that fully recognizes each 
person's r ight to life, liberty, and the pursuit of happi
ness, I 'm often asked, Where 's an example of a success
ful libertarian society? T h e answer to that question is 

Republicans just obscures the increasing agreement on easy: the Uni ted States of America. 
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As I no ted above, the Un i t ed States has never been a 
perfectly libertarian society. But our Const i tut ion and 
our national sense of life have guaranteed more free
d o m to more people than in any other society in his
tory, and we have cont inued to extend the promises of 
the Declaration of Independence to more people. 

M o r e than any other country in the world, ours was 
formed by people w h o had left the despots of the Old 
World to find freedom in the new, and w h o then made 
a libertarian revolution. Americans tend to think of 
themselves as individuals, wi th equal rights and equal 
freedom. O u r fundamental ideology is, in the words of 
the political scientist Seymour Mart in Lipset, "antista-
tism, laissez-faire, individualism, populism, and egalitar-
ianism." Some people don' t like that fact. Professors 
Cass Sunstein and Stephen Holmes complain that l ib
ertarian ideas are "astonishingly widespread in A m e r i 
can culture." 

And indeed they are. M y recent 
work wi th David Kirby found that in 
several different publ ic-opinion sur
veys, 15 to 20 percent of Americans 

give libertarian answers to a range of Keep y O U X prOHliseS 
questions—answers that in combina
tion distinguish them from both " l ib-

same question but noted that such a combinat ion of 
views is " k n o w n as libertarian," a robust 44 percent of 
respondents still answered yes. 

Don't hit other people 
Don' t take their stuff. 

erals" and conservatives. But that figure seriously 
underestimates the prevalence of libertarian ideas. 
Many American conservatives are fundamentally c o m 
mit ted to small government and free enterprise. Many 
American liberals believe firmly in free speech, freedom 
of religion, and the dignity of every individual. Both 
liberals and conservatives may be coining to better 
appreciate the value of the Const i tut ion in restraining 
the powers of the federal government . T h e sharpening 
of the red-blue divide in the past decade causes liberals 
and conservatives to deepen their opposit ion to " the 
other team." But it may obscure the number of A m e r i 
cans on bo th sides of the divide w h o are fundamentally 
libertarian in their attitudes. 

As one measure of that, after the 2006 election the 
Cato Institute commissioned Zogby International to 
ask poll respondents if they would describe themselves 
as "fiscally conservative and socially liberal." Fully 59 
percent of the respondents said yes. W h e n we asked the 

Freedom Versus Power 

Part of the challenge for libertarians is to help those 
Americans understand that their fundamental poli t

ical value is freedom. Instead of being frightened and 
distracted by politicians, they should recognize that 
the main issue in politics—in 2008 and beyond— 
is the freedom of the individual and the power of 
government . 

In some ways the idea of freedom is very simple. 
Recall the bestseller, All I Really Need to Know I Learned 
in Kindergarten. You could say that you learn the essence 
of l ibertarianism—which is also the essence of civiliza
t ion—in kindergarten: 

Don ' t hit other people, 
Don ' t take their stuff, and 
Keep your promises. 
Most people understand that idea 

in their personal lives. N o w if only 
we could get people to apply it to 
"public policy" as well: Don ' t use 
force to make other people live the 

way you think they should. Don ' t use the power of tax
ation to take their stuff. Don ' t interfere wi th contracts, 
and don' t make promises the taxpayers can't keep. A 
politician w h o ran on such a platform would find a 
large and receptive audience. 

There's never been a golden age of liberty, and there 
never will be. There will always be people w h o want to 
live their lives in peace, and there will always be people 
w h o want to exploit them or impose their own ideas 
on others. There will always be a conflict between Lib
erty and Power. 

In the long run, freedom works, and people figure 
that out. I have no doubt that at the dawn of the fourth 
mil lennium more of the human beings in the universe 
will live in freer societies than do today. In the shorter 
run the ou tcome is less predictable, and it will depend 
on our own efforts to capitalize on our strengths and 
learn to counter the trends that work against a free and 
civil society. (<f| 
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Our Economic Past 

John D. Rockefeller and His Enemies 
B Y B U R T O N F O L S O M , J R 

One hundred years ago John D. Rockefeller, 
America's first billionaire and the head of 
Standard Oil , faced a critical issue: what 

should he do about the criticisms of investigative j o u r 
nalist Ida Tarbell? 

To Rockefeller, the solution was simple—ignore 
her. H e was marketing 60 percent of all oil sold in the 
whole world. His company was popular wi th con 
sumers everywhere. Therefore, let his actions speak for 
themselves. 

Rockefeller had entered the raucous 
oil business dur ing the Civil War, w h e n 
oil often sold for a dollar a gallon. Whi le 
most refiners dumped oil byproducts into 
nearby rivers, Rockefeller wisely hired 
research-and-development men to p ro 
duce waxes, paving materials, and deter
gents from the seemingly unmarketable 
sludge that was discarded. H e also devel
oped the technology to get m o r e 
kerosene out of a barrel of oil than any
one else. Rockefeller had become a bil
lionaire by making a fraction of a cent per 
gallon selling mill ions of gallons of 
kerosene to illuminate every civilized part 
of the earth. 

T h e result was often w in -win for everyone. T h e 
U.S. became a major industrial country, and inefficient 
refiners in the Un i t ed States sold out for Standard Oil 
stock, which often made them comfortable for life. 
As one editor in oil-r ich Titusville, Pennsylvania, 
exclaimed, " M e n until now barely able to get a poor 
living off poor land are made rich beyond their wildest 
dreaming." 

However, even wi th cheap oil and the prospering of 
the Un i t ed States, Ida Tarbell was unhappy. In 1904 she 
wrote The History of the Standard Oil Company, wh ich 
complained loudly about Rockefeller and his company. 

Ida Tarbell, critic of John D. 
Rockefeller and author of The History 
of Standard Oil Company 
commons.vvlkimedla.org 

H e was a cutthroat competi tor, she insisted, w h o relied 
on rebates to outsell his rivals. " T h e ruthlessness and 
persistency wi th wh ich he cut and cont inued to cut 
their prices drove them to despair," she wrote. Fur ther
more, he low-balled those w h o m he sought to buy out. 
Innuendo became a powerful Tarbell weapon: "There 
came to be a popular conviction that the 'Standard 
would do anything.' " She concluded that Rockefeller 
"has done more than any other person to fasten on this 
count ry the most serious interference with free indi

vidual development." 

H o w might we explain Tarbell's 
astonishing animus? T h e mot ivat ing 
force seems to be that her father, w h o m 
she adored, chose to compe te wi th 
Rockefeller rather than sell to him. 
W h e n Franklin Tarbell proved unable to 
market oil for eight cents a gallon, he 
b r o o d e d at h o m e and Ida's blissful 
chi ldhood was diminished. He r brother 
became an officer for a compet ing oil 
company, so w h e n Ida was growing up 
she heard m u c h grumbl ing about Stan
dard Oil . 

Tarbell serialized her b o o k in 
McClure's magazine, which was a p romi 

nent publication of the early 1900s. T h e t iming of her 
attacks meshed well wi th certain fears that were grow
ing in America about large companies and their po t en 
tial for monopo ly and price-fixing. In 1901, for 
example, U.S. Steel had become the first billion-dollar 
corporat ion and it controlled more than 60 percent of 
the steel market. Would monopol ies prevail and c o m p e 
tition be diminished? Tarbell suggested that Standard 
Oil's sinister rise to power was dangerous and undesir-
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able. President Theodore Roosevel t agreed, and wi th 
his blessing the Justice Depar tment began a lengthy 
assault on Standard Oil that resulted in its break up into 
more than 30 companies. 

Beware Muckraking 

The Wal-Marts of the world need to take note: 
political agitation plus muckraking can defeat a 

competit ive product enjoyed by millions of consumers. 
Rockefeller's decision to "let the facts speak for t h e m 
selves" was naive. His "facts" were dwarfed by the neg
ative publicity from McClure's, from editorial pages, and 
finally from the W h i t e House. In 1911 the Sherman 
Anti-Trust Act was used against Standard Oil . 

If Rockefeller had chosen to chal
lenge Tarbell, he could have made two 
useful points. First, Standard Oil rose 
to economic power not on rebates but 
on providing cheap oil to the general 
public. "We must ever remember," 
Rockefeller told one of his partners, 
"we are refining oil for the poor man 
and he must have it cheap and good." 
O r as he put it to another partner, 
" H o p e we can cont inue to hold out 
wi th the best i l luminator in the world 
at the lowest price." 

Rockefe l le r did receive large 
rebates, but he earned them by sup
plying the largest shipments of oil. 
W i t h o u t the large shipments, wh ich 
came through low costs of product ion, he would not 
have had any leverage to win low shipping rates from 
the railroads. In any case, those low costs were mainly 
passed along to consumers by further reducing the 
price of his oil. 

Second, Rockefe l le r avoided predatory p r i c e -
cutt ing because it tended to hur t h im more than his 
competi tors . Tha t point is often hard to understand, 
but economist John S. M c G e e did extensive research 
on Standard Oil's pr ic ing policies and discovered 
that predatory pr ice -cu t t ing was an anathema to 
Rockefeller. 

As M c G e e and others have pointed out, since 
Rockefeller did most of the oil business in the Uni ted 

The Wal-Marts of 
the world need to 
take note: political 
agitation plus 
muckraking can 
defeat a competitive 
product enjoyed 
by millions of 
consumers. 

States, if he cut prices he would be losing the small 
profits he was earning on the lion's share of the business 
he was already doing. Also, even if he gained a 100 
percent market share, that gain would be temporary. 
T h e m o m e n t he tried to raise prices, other competi tors 
would re-emerge, the price would fall again, and R o c k 
efeller would (at best) be back where he started. 

T h e charges that Rockefeller thrived on "unfair 
rebates" and that he was eagerly waiting to employ 
predatory pr ice-cut t ing did him a great deal of damage 
and offset the favorable opinion many Americans had 
of h im and of his oil. 

Tarbell also attacked Rockefeller's character. She 
wrote that his "big hand reached out from nobody 

knew where, to steal their conquest 
and throttle their future. T h e sudden
ness and the blackness of the assault 
on their business stirred to the bo t 
tom their manhood and their sense 
of fair play." 

Even Rockefeller's relatively m o d 
est house, Tarbell claimed, was "a 
m o n u m e n t of cheap ugliness." Yes, 
she conceded, his frugality was "a 
welcome contrast to the wanton lav-
ishness which on every side of us 
corrupts taste and destroys a sense of 
values." However, she noted, " O n e 
would be inclined to like Mr. R o c k 
efeller the better for his plain living if 
somehow one did not feel that here 

was something more than frugality, that here was parsi
mony . . . made a virtue." 

If Rockefeller instead had built a magnificent man
sion and had spent money lavishly, she could then have 
attacked h im for wasting the money he greedily 
extracted from others. Rockefeller could not win, 
and that was, in part, the problem of allowing Tarbell to 
go unchallenged. 

Somet imes Tarbell must have been perplexed. 
Rockefeller, she admitted, was a stable family man w h o 
was loved by his wife and children. By contrast, her 
boss, S. S. McClure , was a chronic adulterer. But she 
chided McClure in private and Rockefeller on the 
pages of her bestseller. @ 
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of John Taylor of Caroline 

B Y J O S E P H R. S T R O M B E R G 

"Great power often corrupts virtue; it invariably 
renders vice more malignant. . . . In propor t ion as 
the powers of government increase, bo th its own 
character and that of the people becomes worse." 

—John Taylor of Caroline, 1814 

J ohn Taylor of Caroline has a secure place in the his
tory of Amer ican political thought . Charles Beard's 
historical wr i t ing did m u c h to revive Taylor's 
reputation in the early twentieth 

century. E u g e n e T. M u d g e saw 
Taylor as a "p rophe t " of sectional 
struggle, whi le English his tor ian 
M . J. C. Vile saw h im as "in some 
ways the most impressive political 
theorist that America has produced." 
N e w Left historian William Apple-
m a n Will iams t h o u g h t Taylor 
"made the best case against empire 
as a way of life." 

O t h e r historians are dismissive. 
Louis Har tz chided Taylor for failing 
to become the American Disraeli, 
and Richard Hofstadter called h im 
"a provincial windbag." For Hof
stadter, Taylor's Jeffersonian ideas 
were "negative" and "laissez faire," ending as mere con 
servatism in the hands of " m e n like William Graham 
Sumner." Mann ing Dauer saw Taylor as—paradoxi
cally—the father of bo th Southern Agrarians and 
"states' rights industrialists." 

Despite the attention given Taylor over the years, he 
remains (in my view) somewhat neglected, relative to 
his actual merits. 

Taylor began as an 
' 'Anti-federalist.'' 
Once the 
Constitution won 
ratification, he meant 
to hold the victors 
to the assurances 
they gave while 
promoting it. 

Raised in the h o m e of his uncle E d m u n d Pendle
ton, John Taylor (1753—1824) at tended T h e College of 
William and Mary, studied law, served as a major in the 
Cont inenta l Army, and became a successful lawyer 
and planter, owning several plantations and 150 slaves. 
H e preferred his rural life, but entered politics to 
defend republican values, serving in the Virginia legisla
ture (1779-81 , 1783-85 , 1796-1800) and filling out 
unexpi red terms in the U.S. Senate (1793-1794 , 

1803, 1822—24). Taylor was clearly no 
archaic-radical republican like Jean -
Jacques Rousseau. H e did no t find 
freedom in political participation as 
such, but he would step forward in a 
crisis, as his sponsorship of the Vir
ginia Resolut ions, damning the Alien 
and Sedition Acts, shows. 

Taylor began as an "Anti-federalist." 
O n c e the Const i tut ion w o n ratification, 
he meant to hold the victors to the 
assurances they gave while p r o m o t 
ing it. Generally, Taylor's books (1814, 
1818, 1822, 1823) arose from i m m e 
diate political questions; they included 
attacks on federal economic policies 
and reasoned polemics against the 

centralizing decisions of J o h n Marshall's Supreme 
Cour t . A book by Taylor levels much learning and 
colorful language against pressing issues, in the manner 
of Jeremiah. 

There are some awkward moments in Taylor's liter
ary style, as Adams, Jefferson, and John R a n d o l p h all 

Joseph Stromberg (jrstromberg@charter.net) is a historian and freelance writer. 
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noted, but there are also interesting compression and 
apt expression. Taylor was a secular preacher. Like 
William Faulkner, he is sometimes better unders tood 
w h e n read aloud. H e is also a stepfather of semantics 
and semiotics, as his runn ing critique of "artificial 
phraseology," or counterfeit language, shows. H e was 
no t an especially successful politician. Taylor served the 
public better as a critic. 

Here I must at least men t ion the Forty-Years War 
be tween historians of the Republ ican School and the 
Liberal-Lockean School over early American ideology. 
For J. G. A. Pocock, classical republican themes—cour t 
versus country, the mixed constitution, balanced social 
orders, "v i r tuous" agrarian l andowners—domina ted 
revolutionary thinking. T h e Lockeans have Americans 
abandoning those in favor of abstract individualism and 

natural rights. But the two political 
"languages" co-existed th roughout the 
Revolut ionary era. W h a t matters is 
their exact "mix." Taylor, for one, 
employs republican language wi thin a 
liberal framework. 

Beginnings of Centralization 

Not long after independence, cen
tralizing Federalists replaced the 

Articles of Confederat ion wi th a con
stitution (1788) aimed at creating a 
mercantilist political economy. Their opponents coa
lesced as "Republ icans," broadly cont inuing the Ant i -
federalist cause. Federalist-Republican debates over the 
National Bank, excises, public debt, standing army, and 
tariffs echoed English debates after 1688. 

Perhaps the worst tragedy that can befall an ideology 
is to have a political party professing allegiance to it 
come to power. (Think of "conservatism" today.) So it 
partly was after 1800, wi th Jeffersonian republicanism 
in power. Taylor defended Jefferson's measures into 
1804, but gradually drifted into the " Q u i d " opposition 
movement wi th in Republ ican ranks. H e railed against 
the administration's half-Federalist policies. Along with 
John R a n d o l p h of R o a n o k e and a few other Repub l i 
cans, he opposed the War of 1812—his own party's 
war—as a "metaphysical war." H e rightly feared its 
potential for state-building. 

Perhaps the worst 
tragedy that can befall 
an ideology is to have 
a political party 
professing allegiance 
to it come to power. 

For Taylor, the laws of nature suggested political 
equality instead of the fixed social orders found in John 
Adams ' archaic republicanism. Popular sovereignty 
"flows out of each man's right to govern himself." 
Similarly, Taylor traces the right of free speech directly 
to the right of self-government, which presupposes 
open discussion. 

O n solidly liberal ground, Taylor sees human nature 
as " compounded of good and evil qualities." M e n 
should frame governments "wi th a view to the preser
vation of the good and the control of the evil." Self-
interest was the only real constant in human affairs, and 
bad structural incentives might make governments 
"vicious." Suitable structures would "secure the fidelity 
of nations to themselves," even if the people were indi
vidually "vicious." Here Taylor broke decisively wi th 

archaic-republican "vir tue," mixed 
const i tut ions, and social balance. 
Americans had chosen to divide 
rather than "balance" power, and in 
so many ways—vertically (federally) 
and horizontally (departmentally)— 
as to prevent serious abuse. 

Protect ing men's lives, liberty, 
and rightful property was the pur
pose of government. 

The goal of "political law" (the 
Constitution) was control over all rep

resentatives and agents.Taylor hails election, divisions of 
power, and an armed people (militia) as among the 
means to republican liberty. "Oaths of agents," he 
observes, "are prescribed to enforce, not to destroy, the 
duties of agency." Taylor's overall conception thus far 
surpasses any tame notions of "checks and balances" or 
"separation of powers." 

Taylor frowned on notions of absolute sovereignty. 
Where he does use the word, he is normally referring 
to self-government, which results from men's living 
together in a community. H e does not explain c o m m u 
nity as arising by conventional social contract; indeed, 
he tends to reject his contemporaries ' half-digested 
Lockeanism, thereby postponing any final surrender of 
natural rights. (Here he comes close to Thomas Paine.) 

There was, however, an actual contract—the Const i tu
t ion—creating a limited union with a c o m m o n agent 
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subjected to structural, procedural, and substantive 
restraints on its power. This contract was be tween the 
peoples of the several states, not be tween the members 
of a single, aggregate American people as individuals. 
T h e constitutional agreement "derives its force, not 
from the consent of a majority of the states, but from the 
separate consent of each" (italics supplied). 

Taylor denied the c o m m o n assertion that the p e o 
ple, "having thought and spoken once, had lost the 
right of th inking and speaking forever." If so, "its first 
will, must be its last wi l l "—someth ing Taylor found 
absurd. If, for example, the states should call a conven
tion and approve a consti tutional a m e n d m e n t previ
ously blocked in the Senate, "any one state may refuse 
to concur in [it], because each state will 
resume its original right to refuse or con 
sent, as be ing independen t of each 
other in negociat ing the terms of a new 
union" (italics supplied). Implicit here is 
renegotiat ion of the ag reement—and 
even secession in an extreme case. Any 
other conclusion conflicted wi th ou t 
standing historical facts, as Taylor saw 
them. 

Taylor observes that no governments 
—federal or state—could, in their status 
as subordinate agents, dissolve the un ion 
on their own. (The consti tuent peoples 
could.) And Taylor was so far from 
being a positive "disunionist" that, in 
describing the geographical advantages of the Uni ted 
States, he attr ibuted Americans ' safety to their main
taining a un ion of some kind. But he was not an u n c o n 
ditional unionist. 

Taylor always tried to bracket sovereignty. H e sup
posed the states to possess full concurrent jurisdict ion 
with the federal government , except where one or the 
other clearly had an exclusive delegation of power. H e 
denied that the Supreme Court 's reasoning necessarily 
b o u n d the state courts; decisions applied at most 
between the parties to a case. Taylor thought an occa
sional inconsistency of ou tcome preferable to letting 
the Supreme C o u r t remodel all of Amer ican law. To 
concede final interpretive power to the Cour t would 
transfer sovereignty to the general government , as the 

Taylor denied the 
common assertion 
that the people, 
"having thought 
and spoken once, 
had lost the right 
of thinking and 
speaking forever." 

C o u r t impor ted consolidation into the Const i tut ion. 
Finally, the C o u r t would assert "an immoveable power 
of construct ion" over the Const i tut ion, over the other 
branches, and over the people. 

Republicanism and Nationalism 

Taylor's s ta tes-r ights republ ican ism necessari ly 
collided wi th the in te rmi t ten t ly nationalist views 

of James Madison . Taylor was t ry ing to unravel the 
knots Madison tied whi le confusing different aud i 
ences and, finally, himself. Taylor ques t ioned M a d i 
son's claim in Federalist 10 that a republic must be 
geographically extens ive—and even expand far ther— 
to prevent "fact ious" instability. Taylor v iewed expan
sion as unwise , w h e r e it migh t u n d e r m i n e l iberty 

t h r o u g h war, a rmies , debt , and 
taxes. And he had little awe of the 
Federalist Papers: " T h e English 
wr i te rs . . . conta in whatever is to 
be found in the Federalist; bu t all 
their theories sunk, as soon as they 
were promulgated; in a vortex of 
cor rup t ion . . . ." 

Republ ican adoptions of Feder
alist policies were many and galling. 
Even worse, Federalists remained 
entrenched as federal judges and 
appointments by Republ ican presi-

_ dents had not changed this. Taylor's 
Construction Construed and Constitu

tions Vindicated (1820) targeted John Marshall's decision 
in McCulloch v. Maryland (1819) wi th its mighty asser
tions of federal power. " T h e u n k n o w n powers of sover
eignty and supremacy may be relished," Taylor writes, 
"because they tickle the mind wi th hopes and fears." 
Further , " the t e rm 'sovereignty,' was sacrilegiously 
stolen from the attributes of God, and impiously 
assumed by Kings." Later, "aristocracies and republicks 
. . . claimed the spoil." 

Sovereignty being "nei ther fiduciary nor capable of 
limitation," Taylor wished to neutralize the concept. 
Americans had tried " to eradicate it by establishing 
governments invested wi th specified and limited p o w 
ers," so that "ungranted rights remain also wi th the 
grantors . . . the people." (Alas, the principle that rights 
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or powers "no t granted" are not granted failed to impress 
either Marshall or Harvard Law School.) 

Marshall's decision turned allegedly "necessary and 
proper" means into actual unenumera ted powers. Taylor 
recalled the 1760s, w h e n Parliament asserted "it would 
be absurd to allow powers, and wi th-hold any means 
necessary or proper." T h e colonies found it "more 
absurd to limit powers, and yet concede unlimited 
means for their execution." T h e principle made the 
Consti tution's list of powers superfluous. Following 
Marshall, "[E]nds may be made to beget means" and 
"means . . . made to beget ends, until the co-habitat ion 
shall rear a progeny of unconsti tutional bastards, which 

were not begot ten by the people." 
R o a d s be ing "necessary in war," 
Congress could "legislate locally con
cerning roads." Congressional power 
over horses—and everything else— 
would soon follow. 

Taylor believed that Americans had 
never knowingly adopted that E u r o 
pean concept ion of absolute, unitary 
sovereignty, which licensed Marshall's 
central izing deduct ions . Amer icans 
supposed their governments to be 
their agents, not their rulers. Lately, 
however, Amer ican legislatures—state 
and federal—were aspiring to be 
"British parliaments," and if the trend 
held, one must conclude that in Amer 
ican government , " n o exper iment at 
made." 

Marshall made much of the supremacy, superiority, 
and so on of Congress in its proper sphere of action. 
Taylor answers, "If the sovereignty of the spheres means 
any sovereignty at all, it supersedes the sovereignty of 
the people." T h e problem was not spheres, but sover
eignty in them. Powers might exist, certainly, but granted 
by principals to agents. No one had " inherent" powers. 

Sphere-Sovereignty Dogma 

Taylor preferred the "occasional collisions" arising 
from concurrent jurisdictions. Instead of creating 

various institutions, each supreme in a sphere, our system 
featured "co-ordinate political departments . . . as 

Americans supposed 
their governments to 
be their agents, not 
their rulers. Lately, 
however, American 
legislatures—state 
and federal—were 
aspiring to be 
"British parliaments." 

all has been 

checks upon each other, only invested wi th defined and 
limited powers, and subjected to the . . . controul of the 
people." T h e Court 's sphere-sovereignty dogma over
threw this distribution of powers, because a "power able 
to abolish collisions, is also able to abolish checks, and 
there can be no checks wi thout collisions." In America 
we "have preferred checks and collisions, to a dictator
ship of one department." Congress and the states might 
pass laws, each one constitutional, which " impede each 
other. . . . For this clashing the constitution makes no 
provision." (Taylor's view thus differs greatly from the 
highly artificial "separation of powers" espoused by 
"conservative" unitary-executive theorists working for 

the Bush administration.) 
Having asserted Congress's right 

to "remove all obstacles to its action," 
the Cour t pretended to "hook every 
implied [power], to some delegated 
power" as a means. (Even today, a 
massive regulatory state subsists 
under the Commerce Clause, while 
global military enterprises masquer
ade as simple "defense.") Taylor did 
not buy the argument. 

Deduc t ions from the in te rna
tional lawyers' sovereignty-construct 
intruded into war and peace. O u r 
system, Taylor writes, provided the 
necessary "powers of making war and 

peace . . . not as emanations from . . . 
sovereignty . . . but as delegated powers conferred by 
the social sovereignty, or natural right of self-govern
ment." Otherwise, " the federal government , as having 
no sovereignty," could not have declared war. That 
international law and lawyers "contemplate the powers 
of declaring war and making peace, as residing"— 
inherent ly—"in an executive depar tment" meant no th 
ing to us; the American system divided the powers and 
"does not intrust the president wi th either." 

So the question was "whether these laws of nations 
or our constitutions have delegated powers to our 
political departments." If the former, the game was up, 
Marshall could go on deducing, and power would 
no t—and could no t—be limited. Interestingly, Taylor's 
line of attack on these questions supplied materials for 
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refuting United States v. Curtiss-Wright (1936) 114 years 
before the Supreme C o u r t issued those latter-day 
deductions about " inheren t" executive powers over for
eign affairs and war. 

Even wi th all these new, constructively discovered 
means and powers about, Americans remained compla
cent, safe in the knowledge that their officials were 
elective and responsible. For Taylor, representation and 
elections did not , by themselves, provide security 
against abuses of power. If elected officials managed to 
escape their bounds , then we would once again see 
that " n o exper iment . . . has been made." As a mere slo
gan, "popular sovereignty" meant noth ing to Taylor, 
and he foresaw the probable failure of republicanism 
if Americans adopted European sovereignty as its legal 
basis. Indeed, "a sovereign power over labour or p r o p 
erty is less oppressive in the hands of an absolute 
monarch, than in those of a representative legislature" 
and " the error of trusting republican governments 
wi th this tyrannical power, has probably caused their 
premature deaths, because they are most likely to push 
it to excess." 

A government outfitted wi th " the complete panoply 
of fleets, armies, banks, funding systems, pensions, 
bounties, corporat ions, exclusive privileges; and in 
short, possessing the absolute power to distribute p rop 
erty," was effectively "unrestrained" and tyrannical— 
and therefore not a republic in Taylor's meaning. 
(Taylor has much to say about power distributing p rop 
erty, but I intend to treat that topic in another place.) 

As party leader, aggregator, aider and abettor of fac
tions, would-be war hero, and more, the president of 
the Uni ted States, whoever he might be, spearheaded 
the political evolution deplored by Taylor. As Taylor 
writes, the American executive was so constructed as 
" to excite evil moral qualities . . . propelling us toward 
force and fraud." His exclusive control of military 
patronage, and its extension dur ing war, inclined the 
president to initiate war. And n o w we understand Tay
lor's commi tmen t to a genuine, revitalized militia sys
tem; he wan ted it for practical, pol i t ical—even 
liberal—reasons, and not out of an at tachment to Greek, 
R o m a n , or Renaissance Italian republicanism. 

Taylor can find no "reason why war, peace, appoint
ments to office, or the dispensation of publick money, 

should have been counted in the catalogue of the 
[executive], except for the efficacy of these powers in 
one man for begett ing tyranny." (He has elsewhere 
denied real textual, constitutional authori ty for exclu
sive presidential power over war and peace.) 

More Power to the President 

The treaty and appointment powers add to the pres
ident's political weaponry; and to his already 

excessive military power "is subjoined a mass of civil 
power," as well as patronage. Election "procures a confi
dence which has no foundation." 

T h e treaty power has long been prized and feared as 
a source of new, unknowable federal powers. As late as 
the mid-1950s, the Old R i g h t movement sought to 
define and curtail that power through the Bricker 
A m e n d m e n t . It took all the Eisenhower administra
tion's leverage to defeat the proposal in Congress. 
U n d e r the Const i tut ion, properly unders tood, Taylor 
finds no magic in the words making treaties part of the 
supreme law of the land. " O n the contrary," he notes, 
" the laws were to be made in pursuance of the consti
tut ion, and the treaties, under the authori ty of the 
Un i t ed States." And n o w he springs his trap: " T h e 
Uni t ed States have no authority, except that which is 
given by the constitution'' (italics supplied). 

It followed that treaties could not alter or overthrow 
the Const i tut ion. H e gives an example: "Suppose the 
treaty-making power should stipulate wi th England to 
declare war against France; would that deprive congress 
of the right of preserving peace, wi th which it is 
invested by the consti tut ion?" Presumably not , unless 
we must once more endure theories of inherency and 
sovereignty under international juridical deductivism. 

James Madison, "father of the Consti tution," thought 
an extensive and expanding union would "dilute fac
t ion" and preserve liberty under an American mercan
tilism. Tying liberty to territorial expansion, Madison 
imposed an imperial logic on the Const i tut ion he 
helped create. Taylor, spying the state-building possibil
ities of that program, came to oppose it. "A protector is 
unexceptionally a master," he noted. Almost two cen
turies later, under another "Repub l i can" regime betray
ing principles it never had, we may wonder w h o was 
the better prophet over all—Madison or Taylor? @ 
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Give Me a Break! 

Influence-Peddling 
B Y J O H N S T O S S E L 

Since the New York Times published its page-one 
story alleging an inappropriate link between Sen
ator J o h n M c C a i n and telecommunicat ions lob

byist Vicki Iseman, we've heard much more about the 
evil of "influence-peddling." 

T h e day the Times story ran, Senator Barack Obama 
debated Hil lary Cl in ton , saying, "Washington has 
become a place where good ideas go to die. They go 
to die because lobbyists and special interests have a 
strangle-hold on the agenda in Washington." 

T h e n Ra lph Nader announced he 
wou ld again r u n for president 
because Washington is "corpora te -
occupied territory, every depar tment 
agency controlled by overwhelming 
presence of corporate lobbyists." 

" G o o d gove rnmen t " types like 
Nader love to decry the cozy envi
ronment in which members of C o n 
gress and corporate lobbyists work 
closely together and even socialize. 
They warn that this gives an unfair 
advantage to special interests. 

They have a point . 
Major e c o n o m i c interests can 

afford to pay for lobbying operations 
that provide congressional staffers 
reams of informat ion about their 
industries and their " n e e d " for legislative favors. 

U n d e r these circumstances, what chance do masses 
of unorganized taxpayers have? 

T h e Public Choice school of economics calls this 
the problem of concentrated benefits and dispersed 
costs. Individual members of relatively small interest 
groups stand to gain huge rewards w h e n they lobby for 
government favors, but each taxpayer will pay only a 
tiny por t ion of the cost of any particular program, mak
ing opposit ion pointless. 

Ralph Nader 
Don UVange, licensed under Creative Commons 
Attribution ShareAlike 2.0 

Sugar consumers, for example, far ou tnumber sugar 
producers, but the benefits of a sugar program that 
keeps out foreign sugar and forces up the price helps 
each producer far more than it harms individual con
sumers. Sugar growers have an incentive to hire fulltime 
lobbyists, while consumers do not. So the minori ty 
rules. T h e disgustingly unfair and expensive sugar sup
port program is renewed year after year. 

" G o o d government" types rightly abhor this influ
ence-peddling, but they propose pointless reforms like 

bans on lobbyist-sponsored gifts, junkets, 
and rides on corporate jets. They also 
back a vicious assault on free speech: 
campaign-finance restrictions designed 
to reduce the influence of lobbyists in 
political campaigns. Despite all these 
"reforms," influence-peddling goes on. 

For good reason. N o n e of the reforms 
gets near the root of the problem. 

T h e root is government power. W h e n 
government is free to meddle in every 
corner of our lives and manipulate the 
economy through taxes, regulation, and 
subsidies, then "special interests" have 
every incentive to work on the politi
cians to preserve their turf or gain an 
advantage. 

A tax, regulation, or subsidy can make 
the difference between an industry's success and failure. 
If the government were not giving preferential tax 
treatment to ethanol, the corn farmers and ethanol 
processors would have to find something else to do 
because their product can't compete against regular 
gasoline on a level playing field. 

John Stossel is co-anchor of ABC News' "20/20" and the author of 
Myths , Lies, and D o w n r i g h t Stupidity: Get O u t the S h o v e l — W h y 
Every th ing You K n o w is W r o n g , now in paperback. Copyright 2001 
by JFS Productions, Inc. Distributed by Creators Syndicate, Inc. 
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In a real free market, a company succeeds only by 
making things consumers want to buy and keeping 
costs low enough that the market price yields a profit. 
Sadly, in our mixed economy, success can be achieved 
another way: by lobbying the government for advan
tages over one's competi tors . T h e prospect of favorable 
government intervention creates incentives for p roduc 
ers and their lobbyists to strive to satisfy legislators and 
bureaucrats instead of consumers. T h e resulting c o m 
petition for privileges sets the stage for the improper 
relationships that reformers fret about. 

T h e irony is that the "gO'od government" types favor 
big government , so they unde rmine their own efforts 
to eliminate corrupt ion . 

I n f l u e n c e - P e d d l i n g 

It is naive to think that government can hold the 
power to grant privileges wi thout also setting off a mad 
scramble by special interests to get a piece of it. All the 
good-government legislation in the world cannot pre
vent unsavory dealings be tween the wielders ol power 
and those w h o seek to profit by it. To think otherwise 
is to ignore human nature. 

There is one way to rid the political system of this 
sort of corrupt ion: severely restrict government power 
as the founders intended. Only w h e n we eliminate the 
state's ability to meddle in business will business stop 
meddl ing in government . 

A genuine free market, unburdened by government 
interference, is the route to cleaner politics. |§) 

Coming in the June 2008 
• 1 T H E 

issue of FREEMAN 
Construction Boom and Bust between the World Wars 

by Robert Higgs 

Can the Feds Save the Housing Market? 
by Robert P. Murphy 

Economists and Scarcity 
by Steven Horwitz 

China's One-Child Disaster Y m 

by Wendy McElroy 
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The Politically Incorrect Guide to the Constitution 
by Kevin R. C. Gutzman 
R e g n e r y • 2 0 0 7 • 2 5 8 p a g e s • $ 1 9 . 9 5 p a p e r b a c k 

R e v i e w e d b y J . H . H u e b e r t 

Tt» Politically Incorrect Guide* to 

the Constitution 

G i onservative commentators 
'often tell us that if only 

we would get back to the C o n 
stitution as it was understood, 
say, 100 years ago, all would be 
well wi th our Republ ic again. 

T h e reality, however, is not 
so simple. It's t rue that govern
men t was smaller before the 

N e w Deal, w h e n presidents, Congress, and judges 
sometimes considered themselves more constrained by 
the Const i tu t ion than they do now. 

T h e problem is that, apart from a few amendments , 
we had the same Const i tu t ion then as now. O u r sup
posedly sacrosanct Const i tut ion created a government 
that became our government . Wha teve r nomina l 
restraints the Const i tu t ion contains weren' t enough to 
stop this from happening, as Lysander Spooner noted in 
" T h e Const i tu t ion of N o Authority." 

Kevin Gutzman tries to show where things really 
went wrong in his new book, The Politically Incorrect 
Guide to the Constitution—and to his credit, he at least 
goes back further than the N e w Deal. 

Gutzman shows h o w the Consti tutional Convent ion 
had three factions, rather than the usual two that are 
taught in civics classes: the monarchists (who were 
extreme nationalists), the nationalists (a.k.a. the Federal
ists), and the true federalists (a.k.a. the Anti-federalists). 
In Gutzman's unor thodox account, the Anti-federalists 
actually w o n at the t ime of ratification. Despite remain
ing skepticism among many Anti-federalists, the states 
signed on to the Const i tut ion only because they 
had been assured that it would respect federalism. 
Since that interpretation was an implicit condit ion 
of their ratification, Gutzman says that is the correct 
interpretation; the Const i tut ion cannot be read to 

give the federal government any more power than 
the states agreed to. 

Whatever the states may have understood, and h o w 
ever "correc t" their interpretation may have been, the 
key people in all three branches of the national govern
ment soon showed that they did not consider t h e m 
selves so constrained. 

An early offender against federalism was not an 
F D R appointee, but Chief Justice John Marshall, w h o 
among other things defined the Constitution's "Neces 
sary and Proper" clause as allowing Congress to use any 
means "convenient" to exercising its power; he began 
the abuse of the C o m m e r c e Clause that today allows 
Congress to do almost anything it likes. 

Whatever the states may have declared or under
stood in ratifying the Consti tut ion, its language was 
highly susceptible to a nationalist interpretation like 
Marshall's, as the Anti-federalists pointed out. Over the 
years, federal courts have gone much further in that 
direction, put t ing ever more power in the hands of the 
federal government and the courts in particular, as 
Gutzman documents well. O f course that's what the 
Constitution's authors—monarchists like Hamil ton and 
nationalists like Madison—wanted in the first place. 

H o w could things have ended otherwise? 
Gutzman doesn't say so, but these problems will be 

inherent in any constitution. A legal document will 
always be open to multiple interpretations (some more 
strained than others), and w h e n the government gets to 
interpret its own rules, it will of course choose an 
interpretation that gives itself more power in the long 
run. Wi thou t the people's eternal vigilance, the nat ion
alists will prevail. 

Gutzman thinks strong legislatures, especially at the 
state level, are preferable to our powerful federal judic i 
ary because voters can at least hold legislators account
able to some extent. But the Congress's actions, with 
and wi thout judges ' help, and its high reelection rate 
show that this option is hardly more appealing than the 
status quo. 

Gutzman admits in his final chapter that federal 
courts will not soon adopt his judicial philosophy, so 
the whole issue is rather academic. Nonetheless, he 
offers much more than the usual conservative cliches 
and provides a history of the Constitution's creation 
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and ratification that is wor th knowing, if only to see 
h o w the Consti tution's creators pulled the wool over so 
many people's eyes—and cont inue to do so today. |§) 

J. H. Huebert (jhhuebert@jhhuebert.com), an award-winning attorney, is 
an adjunct professor of law at Ohio Northern University College of Law, a 
former FEE intern, a former law clerk for a judge of the U.S. Court of 
Appeals, and an adjunct faculty member oj the Ludwig von Mises Institute. 

The Pearl Harbor Myth: 
Rethinking the Unthinkable 
by George Victor 
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R e v i e w e d b y R o b e r t H i g g s 

A 

MYTH 

lmost from the m o m e n t the 
.Japanese bombs began falling 

j jf lt |y "̂ JPMp o n
 fleet a t Pearl Harbor, 

the p r i m e quest ion has been , 
" W h a t did President Franklin D. 
Rooseve l t and his subordinates 
k n o w about the impending attack, 
and w h e n did they k n o w it?" A 
series of official investigations dur 

ing and immediately after the war failed to silence the 
president's critics or to satisfy those w h o were skeptical 
about the official explanations. Even now, the debate 
continues. George Victor's Pearl Harbor Myth is the lat
est substantial contr ibut ion to this controversy. 

Al though Victor, a retired psychologist, might seem 
an unlikely candidate to make an impor tant con t r ibu
tion, and presents no n e w evidence, he adeptly exploits 
the relevant official reports and historical literature. H e 
expresses his account in clear, fact-filled prose, h igh
lighting the inconsistencies in various testimonies. 

H e finds that the Roosevel t administration deliber
ately provoked the attack, k n e w it was coming, and did 
not at tempt to stop it. Yet Victor describes himself as an 
admirer of Roosevel t and declares that "moral and legal 
judgments are outside the purpose here." If the presi
dent and his lieutenants conspired to br ing the Un i t ed 
States into the war in Europe through the Pacific "back 
door," he concludes, they did only what all govern
ments sometimes do—conspire , blame scapegoats, and 
then cover up their conspiracies by destroying evi

dence, coercing witnesses, and lying—and they did it 
for an excellent reason, to save the world from conquest 
by Hitler. 

T h e gove rnmen t conduc t ed this Machiavell ian 
maneuver ing because the great majority of the p o p u 
lace opposed entry into the war unless the Uni ted 
States were attacked. H e n c e Roosevelt , w h o ardently 
desired (and worked relentlessly) to take the country 
into the war, needed to incite such an attack to unify 
the people in support of U.S. entry. "Establishing a 
record in which the enemy fired the first shot was a 
theme that ran through Roosevelt 's tactics." Despite 
hostile but clandestine U.S. naval actions against Ger
man ships and submarines in the N o r t h Atlantic in 
1941, the Germans refused to take the bait. 

O n the other side of the world, more than two years 
of U.S. economic warfare against Japan had placed the 
Japanese economy in a t ightening stranglehold. War 
was almost inevitable, yet for Roosevelt 's political 
purposes it remained imperative "that Japan c o m 
mit the first overt [military] act," as a dispatch from 
Washington cautioned General Walter Short, the Army 
commander in Hawaii. Short and the Navy c o m 
mander, Admiral Husband Kimmel , were set up as the 
fall guys to be blamed for lack of preparation w h e n 
the U S . forces at Pearl Harbor were caught "by sur
pr ise" in a "sneak at tack"—such surprise and sneakiness 
be ing key e lements of the e n d u r i n g myth that 
Victor aims to explode. 

As Secretary of War H e n r y L. Stimson wrote two 
weeks before the Japanese attack, " the question was 
h o w we should maneuver t hem into the position of fir
ing the first shot wi thou t allowing too m u c h danger to 
ourselves." T h e attack "was expected to get Congress 
to declare war on Japan. T h e crucial needs were to 
save the Soviet U n i o n [from a Japanese invasion] and 
have Japan attack in circumstances that would move 
Congress to declare war on Germany." 

W h y didn't the President instead make a frank, 
straightforward request that Congress declare war, 
explaining why he considered U.S. entry into the war 
to be desirable? Because he thought that approach 
would fail. 

O n December 2, 1941, Roosevel t "told a subordi
nate that he expected to be at war wi th Japan within a 
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few days. O n December 4 [Secretary of the Navy 
Frank] Knox told a subordinate the same [thing]."Yet 
Short and Kimmel were not alerted to the attack that 
high officials in Washington expected to occur shortly. 
Mid-level army and navy officers had urgently recom
mended that the commanders in Hawaii be warned, 
but their superiors had rejected those pleas. 

After news of the attack reached Washington, R o o 
sevelt convened his War Counci l . According to Harry 
Hopkins , " [Tjhe conference met in not too tense an 
atmosphere because . . . all of us believed that . . . the 
enemy was Hitler and that he could never be defeated 
wi thou t force of arms; that sooner or later we were 
b o u n d to be in the war and that Japan had given 
us an opportunity." 

Al though Victor's apology for the Roosevelt admin
istration's aggressive, devious actions dur ing the years 
preceding the attack on Pearl Harbor strikes me as 
highly problematical, I r ecommend The Pearl Harbor 
Myth as a thorough, clearly wri t ten, and generally even-
handed account of the events that led to U.S. engage
ment in World War II. For the typical American, still 
clinging to the myth, the book will be a revelation. @ 

Robert Higgs (rhiggs@independent.org) is Senior Fchow in Political 
Economy for the Independent Institute (umnv.independent .org), editor of 
T h e I n d e p e n d e n t Rev iew, and author of Depression, War, and C o l d 
War (Independent Institute/Oxford University Press). 

Unti l Proven Innocent: 
Political Correctness and the Shamefu l Injustices 
of the Duke Lacrosse Rape Case 
by Stuart Taylor Jr. and KC Johnson 
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R e v i e w e d b y G e o r g e C . L e e f 

In an infamous 1931 case, several 
black youths were arrested in 

Alabama and charged with raping 
two whi te w o m e n . Those young 
men—eventual ly called the Scotts-
boro Boys—could have been exe
cuted for the crime. Newspapers 
th roughout the south wrote about 
the case as if the defendants' i n n o 

cence was inconceivable. It perfectly fit the reigning 

stereotypes—white w o m e n were virtuous and black 
m e n were vicious sexual predators. 

As it turned out, the accusers had lied. T h e w o m e n 
were sure they could play on the prejudices of law-
enforcement officials to cover up their own indiscre
tions, so they made up a story. Good work by dedicated 
defense attorneys ripped apart the prosecution's case 
and the defendants were freed. 

T h e Duke lacrosse case of 2006—07 mirrored the 
Scottsboro incident. A black woman, Crystal Mangum, 
hired as a stripper (almost always referred to in the 
media as an "exotic dancer") at a party thrown by the 
captains of the Duke University lacrosse team, showed 
up so drunk that she passed out after just a few minutes. 
Later, to avoid possible legal consequences from her 
drunkenness—she had two young children—she told a 
nurse that she had been raped at the party. The nurse, 
eager to credit the story, said that some of Crystal's 
injuries were consistent wi th rape. 

After that, the case grew like a wildly malignant can
cer. A police official wi th an animosity toward Duke 
students got his hooks into the case and drove it relent
lessly, but never wi th any interest in finding out what 
actually occurred. T h e n the district attorney, Mike 
Nifong, a whi te man w h o desperately wanted to win 
favor wi th the predominant ly black electorate in 
Durham, seized on the case as his salvation. H e never 
bothered to investigate the accuser's veracity—she told 
several different and inconsistent versions of the alleged 
c r ime—but instead took to calling her "my victim." 
Flagrantly violating prosecutorial rules, he rushed to 
indict three Duke lacrosse players. 

T h e media had a field day with the case. Story after 
story in papers ranging from the New York Times to the 
Durham Herald-Sun excoriated the accused players with 
ideologically tendentious pieces that presumed not just 
guilt but racism. Yet that was nothing compared to the 
academic left on campus—Duke's and many others. To 
leftist professors, the case seemed to be the perfect vali
dation of their worldview that America's evils stem 
from oppression on the basis of race, gender, and class. 
Thei r speeches and articles seethed with righteous 
indignation over the alleged crime. 

Until Proven Innocent is a thorough recounting of the 
case by veteran political columnist Stuart Taylor and 
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Brooklyn College history professor K C (Robert ) J o h n 
son. In exasperating detail we learn about the shoddy 
police work and abuses of prosecutorial power by DA 
Nifong. By the t ime Taylor and Johnson reach the cli
max of the story—Nifong's disbarment and removal 
from office—readers will yearn for condign justice to 
be meted out to the many villains of the piece. 

Alas, there was no justice for the Duke officials w h o 
went along wi th the lynch mob, nor for the professors 
w h o eagerly p ronounced guilt and demanded punish
ment of students w h o had commit ted no cr ime at all. 
T h e authors make it clear that in the minds of many of 
those academics, the concept of guilt has little to do 
with individual conduct . Whi te male students from 
wel l - to-do families are necessarily complicit in the 
whole oppressive, exploitative class structure of Amer 
ica, so punishing some of them is good, whe ther or not 
they actually commit ted any crime. 

O n e big lesson from the book is h o w poorly our 
justice system works. Police and prosecutors often have 
their own agendas and will obliterate the t ruth if it suits 
them. Perhaps the fact that the vicious Nifong has been 
disbarred and branded as a criminal himself for lying in 
court will cause prosecutors to think twice before t ry
ing to railroad defendants into prison just to make 
themselves look good. But: maybe they'll think it was 
just a fluke that he got caught. 

T h e other big lesson is that many university profes
sors w h o incessantly proclaim their dedication to 
"social jus t ice" don' t care a whi t about true justice. 
Even after the case unraveled as a hoax, many of t hem 
cont inued to defend their previous statements, claiming 
that " the narrative" about h o w dominant classes oppress 
the subservient classes must remain vital. 

W h a t the case demonstrates, however, is that injus
tice doesn't fall along the lines of race, class, and gender. 
It falls along different l ines—those w h o wield coercive 
power and those w h o don' t . Thus the book not only 
tells a crucial story, but also supports the libertarian cr i 
tique of m o d e r n society. @ 

George Leef (georgeleef@aol.com) is book review editor of T h e Freeman . 
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G: ive the Prohibitionists this 
m u c h credit: they didn't just 

preach to the choir. They brought 
their battle to its most formidable 
opponen t—NewYork City. Unfor
tunately, their cause was mis 
guided, providing a textbook 's 
wor th of examples of the law of 
un in tended consequences. In his 

book Dry Manhattan, Michael Lerner (associate dean at 
Bard High School Early College in N e w Y o r k City) not 
only portrays the impact of Prohibi t ion on the Big 
Apple in fascinating detail, but also offers key insights 
into the political process that bo th made Prohibi t ion 
possible and led to its demise. 

Whi le people wi th some knowledge of history are 
aware that Prohibit ion created opportunit ies for cor
ruption, filled the coffers of organized crime, under 
mined respect for the law, and made dr inking more 
dangerous but no less c o m m o n , Lerner offers specifics 
that lend greater immediacy to those things than mere 
statistics can. H e writes, for instance, " [Mjore new 
pharmacies opened in N e w York be tween 1920 and 
1923 than in the ten previous years combined , 
undoubtedly because pharmacies, which could legally 
dispense prescription whiskey, offered a perfect front for 
bootleggers." 

T h e part of the book I found most enlightening was 
the confluence of political factors that enabled Prohibi 
tion to pass. Lerner highlights the role of the Ant i -
Saloon League in assembling the coali t ion that 
obtained ratification of the Eighteenth Amendmen t . In 
doing so, he makes clear that m u c h more was at stake 
than simply eradicating the social consequences of 
alcohol abuse. T h e Prohibitionist movement was driven 
by a nativist desire to remake urban and ethnic America 
in the image of the Anglo-Saxon heartland, combined 
with a Progressive penchant for social engineering. 
Saloons made an obvious target. T h e connec t ion 
be tween saloons and corrupt politics had given them a 
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bad name. For instance, in N e w York City, saloons played 
a central role in Tammany Hall's graft and vote-buying 
and helped launch many political careers. However, in 
urban immigrant communities the saloon was much 
more, serving a multiplicity of social functions, including 
providing a bridge "between the old world and the new, 
places where newly arrived immigrants could learn from 
their predecessors and begin the often painful process of 
adapting to a new homeland." (Many of those functions 
were soon to be usurped by the welfare state.) 

But the factor that served as a t ipping point ensuring 
ratification was America's entry into World War I. In the 
shadow of wart ime hysteria, Prohibitionists demonized 
brewers and distillers for their predominantly German 
ancestry, then played the patriotism card to muzzle dis
sent. As passage of alcohol prohibit ion started to assume 
an air of inevitability, owners of mot ion-pic ture t he 
aters and producers of such putative liquor substitutes 
as tea, soft drinks, and ice cream opportunistically 
j u m p e d on the bandwagon, hoping to get their share of 
dollars that had been spent on alcohol. A bit of deceit 
also helped put Prohibi t ion over the top. It was never 
made clear that beer and wine were to be prohibited as 
well as hard liquor. O n c e Prohibi t ion took effect, its 
selective enforcement against Jews, Catholics, and e th
nic minorit ies furnished strong evidence that " the main 
objective of the dry lobby was to police the habits of 
the poor, the foreign-born, and the working class." 

Prohibi t ion had its economic impact, too, and the 
author displays a better grasp of economics than most 

historians. H e does not take at face value the allegations 
of either "wets" or "drys" that every increase or 
decrease in employment and inflation was the result of 
the Volstead Act, which implemented the Eighteenth 
Amendment . Rather , he sees through their fallacious 
reasoning and understands that other events, such as the 
Federal Reserve's credit creation, had a much stronger 
impact on macroeconomic variables. 

T h e book concludes with the repeal of Prohibition. 
T h e heroine of Lerner's account in br inging about 
repeal is Pauline Sabin, a one- t ime Prohibit ion sup
porter w h o reached beyond her own upper-crust back
ground to assemble a winning coalition for repeal. 
Lerner paints Franklin Roosevel t less heroically, 
showing h o w he waffled on this issue until the eve of 
his nominat ion. 

In all, this is a well-writ ten narrative of a disturbing 
episode in our history, filled with local color that makes 
it especially interesting to N e w Yorkers. Despite being 
clearly in the anti-Prohibit ion camp, Lerner covers 
bo th sides in a fair-minded way. Yet there is something 
bittersweet in his conclusion that " N e w Yorkers w h o 
opposed Prohibit ion rejected the idea that the state had 
a right to dictate the private conduct of its citizens." 
These same N e w Yorkers would embrace the state's 
" r ight" to control rents for apartments and prevent cit
izens from owning guns. (<5§) 

Robert Batemarco (rbate@verizon.net) is a vice president of a marketing 
research firm in New York City. 
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The Pursuit of Happiness 

Rights Versus Wishes 
B Y W A L T E R E . W I L L I A M S 

Critics of the U.S. health-care system often sug
gest that we should adopt the single-payer un i 
versal systems of other countries. T h e serious 

problems encountered by those systems are increasingly 
documented and well known , such as the long waiting 
lists, restrictions on physician choice, and rationing in 
countries such as Canada, Italy, Greece, and the Un i t ed 
Kingdom. 

People often suggest that our health-care system's 
problems stem from the fact that we 
have a free market; hence, their solu
t ion is to move to socialized med i 
cine, where everyone has a right to a 
certain level of health care. T h e p r o b 
lem wi th that assessment is that our 
health-care system is not a free-mar
ket system. O v e r 50 percent of 
health-care expenditures are made by 
government at various levels, and 
there is extensive government regula
t ion and control. Most of the p r o b 
lems of health care can be directly 
connected to that fact. 

But there is a m u c h more impor 
tant question, not given m u c h discus
sion, that will be the focus of this 
article. 

D o people possess a right to health 
care whe the r they can afford it or 
not? If you believe the 2008 presidential aspirants, the 
answer is yes. In a Wisconsin campaign speech Senator 
Hillary Cl in ton said, "I believe health care is a right, not 
a privilege. And I will not rest until every American is 
covered." In a campaign speech in Iowa, Senator Barack 
Obama said, "I believe that every American has the 
right to affordable health care." Whi le Senator John 
McCa in has not said health care is a right, he n o n e t h e 
less proposes greater government involvement. Many 

People often suggest 
that our health-care 
system s problems 
stem from the fact 
that we have a free 
market; hence, their 
solution is to move to 
socialized medicine, 
where everyone has a 
right to a certain 
level of health care. 

Americans share the vision that health care is a right. 
Let us try to decide what is or is not a right. 

Imagine that I meet an attractive young lady and ask 
her to date me. Suppose she refuses. Have my rights 
been violated? O r suppose I ask to live in your house, 
and you say no. Have you violated my rights to decent 
housing? Finally, suppose I knock on your door and tell 
you I am hungry and wish to share dinner wi th you 
and your family. If you refuse, have you violated my 

rights? I am sure that most Americans, 
including Senators Cl inton, Obama, 
and McCain , would agree that I have 
no constitutional, human , or natural 
r ight to date someone, or to live in 
someone's house, or dine wi th him. 
But why? 

Rights and Obligations 

True rights, such as those in our 
Const i tut ion, or those considered 

to be natural or h u m a n rights, exist 
simultaneously a m o n g people. T h e 
exercise of a right by one person does 
not diminish those held by another. It 
imposes no obligations on another 
except those of non-interference. I 
have a right to ask a lady for a date, 
but I have no right to impose an obli
gation on her to actually date me. 

Similarly, I have a right to ask you to permi t m e to live 
in your house and dine wi th your family, but I have no 
right to impose such an obligation on you. Moreover, 
since I do not have these rights, I do not have a right 
to delegate au thor i ty to gove rnmen t to impose 
such obligations on another. In o ther words, from 

Walter Williams is the John M. Olin Distinguished Professor of Economics 
at George Mason University. 

47 M A Y 2008 



W a l t e r E . W i l l i a m s 

a moral point of view, one can delegate only those 
rights that one possesses. 

To argue that people have a right that imposes obli
gations on another is absurd. This can be readily seen if 
we apply such an idea to my rights to speech or travel. 
U n d e r that vision, my right to free speech would 
require government - imposed obligations on others to 
provide me wi th an audi tor ium, television studio, or 
radio station. M y right to travel freely would require 
government - imposed obligations on others to provide 
me wi th airfare and hotel accommodat ions. 

For government to guarantee a " r igh t" to health 
care, or any other good or service, 
whe the r a person can afford it or not , 
it must diminish someone else's 
rights, namely his rights to his earn
ings. T h e reason is that government 
has no resources of its own. M o r e 
over, there is n o Santa Claus or Tooth 
Fairy giving the government those 
resources. T h e fact that government 
has no resources of its own forces one 
to recognize that for government to 
give one American citizen a dollar, it 
must first, t h rough in t imidat ion , 
threats, and coercion, confiscate that 
dollar from some other American. In 
other words, if one person has a right 

For government to 
give one American 
citizen a dollar, it 
must first, through 
intimidation, threats, 
and coercion, 
confiscate that dollar 
from some other 
American. 

to something he did not earn, it of 
necessity requires another person not to have a right to 
something that he did earn. 

A bet ter t e rm for these new-fangled rights to health 
care, decent housing, and food is "wishes." If we called 
them wishes, I would be in agreement with Cl inton, 
Obama, McCa in , and others. I also wish everyone had 
adequate health care, decent housing, and nutrit ious 
meals. However, if we called them wishes, there would 
be confusion and cognitive dissonance among people 
calling for socialized medicine. T h e average American 
would cringe at the thought of government punishing 

one person because he refused to make someone else's 
wish come true. 

For example, if I simply had a wish for a palatial 
house and a Rolls Royce in my driveway, and Congress 
told its agents at the I R S to take other people's money 
to make my wish come true, I am sure the average 
American would be offended. Americans would find it 
easier to live with their consciences, and find congres
sional initiation of force against others more palatable, if 
it were alleged that I have a constitutional " r ight" to a 
palatial house and a Rolls Royce . After all the primary 
j o b of government is to protect rights. 

We can evaluate the morality of 
rights versus wishes another way. Sup
pose someone initiated force to pre
vent another from exercising his 
speech rights and another stepped in 
to protect that person's right to speak. 
Would the intervener be seen as a 
hero or villain? Most people would 
answer hero. T h e n suppose someone 
saw a homeless person in need of 
health care and did privately exactly 
what government does—initiate force 
to take someone else's money to p ro 
vide that homeless person with med
ical services. Would that person be 

seen as a hero or villain? Most people, 
at least I hope so, would see that per

son as a villain. That is, taking the rightful property of 
one person to give to another, to w h o m it does not 
belong, is considered theft, and it is theft even if the 
proceeds are used for selfless purposes. It is theft 
whe the r two people or 300 million people agree to 
taking another's property. 

Finally, charitable efforts to help one's fellow man in 
need are noble. Reach ing into one's own pockets to 
help is praiseworthy and laudable. Reach ing into some
one else's pockets to do so is despicable and worthy of 
condemnat ion. W 
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